The Bank of River Oaks
2929 Kirby Drive
Houston, Texas 77098

PROXY STATEMENT
MERGER PROPOSED—YOUR VOTE IS VERY IMPORTANT
On February 13, 2018, Hilltop Holdings Inc., a Maryland corporation (“Parent”), PlainsCapital
Bank, a Texas banking association (“Parent Bank”), and The Bank of River Oaks, a Texas banking
corporation (“Bank”), entered into an Agreement and Plan of Merger (the “merger agreement”), pursuant
to which Parent Bank agreed to acquire Bank on the terms and subject to the conditions set forth therein.
Pursuant to the merger agreement, Parent Bank will organize a new Texas state bank as a wholly-owned
subsidiary of Parent Bank (“Interim Bank”), and Interim Bank will merge with and into Bank (the
“merger”), with Bank continuing as the surviving bank and a direct wholly-owned subsidiary of Parent
Bank. Immediately after the merger, Bank will merge with and into Parent Bank (the “bank merger”, and
together with the merger, the “mergers”), with Parent Bank continuing as the surviving bank in the bank
merger. Pursuant to the merger agreement, at the effective time of the merger, each outstanding share of
common stock, par value $5.00 per share, of Bank, other than shares for which dissenters’ rights held by
Bank shareholders have been perfected, will be automatically converted into the right to receive a cash
amount equal to the quotient of (a) the sum of (i) eighty-five million dollars ($85,000,000) (subject to a
potential equity capital adjustment as described in the attached proxy statement) and (ii) the aggregate
exercise price of all options to purchase shares of Bank common stock that have an exercise price that is
less than the Per Share Merger Consideration (as defined in the attached proxy statement), divided by (b)
the number of Fully Diluted Common Shares (as defined in the attached proxy statement).
Bank’s board of directors believes that the merger will be beneficial to its shareholders. In order
to complete the transactions contemplated by the merger agreement, Bank shareholders must approve the
merger and the other transactions contemplated by the merger agreement.
At a special meeting of Bank shareholders to be held on May 10, 2018, at 3:00 p.m. local time at
The Houstonian, Juniper Room, located at 111 North Post Oak Lane, Houston, Houston, Texas 77024,
Bank shareholders will be asked to vote on a proposal to approve and adopt the merger agreement and the
transactions contemplated by the merger agreement, including the merger. Approval of the proposal
requires the affirmative vote of holders of two-thirds (2/3rds) of the outstanding shares of Bank common
stock entitled to vote thereon. Only shareholders who hold shares of Bank common stock at the close of
business on March 31, 2018, the record date for the special meeting, are entitled to vote at the meeting.
This letter and the attached proxy statement are being furnished to you in connection with the
solicitation of proxies by Bank’s board of directors. Attached to this letter is an important document, a
proxy statement, containing detailed information about Bank, the proposed merger and the other
transactions contemplated by the merger agreement. A copy of the merger agreement is attached to the
proxy statement as Annex A. We urge you to read the proxy statement, the merger agreement and the
other annexes to the proxy statement carefully and in their entirety.
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Bank’s board of directors unanimously recommends that you vote “FOR” the approval of
the merger agreement and the transactions contemplated by the merger agreement, including the
merger.
Your vote is very important. Whether or not you plan to attend the special meeting of
shareholders, please take the time to complete, sign, date, and return the applicable enclosed proxy
card.
Sincerely yours,

R. A. “Andy” Lane, Jr.
Chief Executive Officer
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The Bank of River Oaks
2929 Kirby Drive
Houston, Texas 77098
NOTICE OF SPECIAL MEETING OF SHAREHOLDERS
To be held on May 10, 2018
To the Shareholders of The Bank of River Oaks:
We will hold a special meeting of the shareholders of The Bank of River Oaks, a Texas banking
corporation (“Bank”), on May 10, 2018, at 3:00 p.m. local time at The Houstonian, Juniper Room, located
at 111 North Post Oak Lane, Houston, Houston, Texas 77024, for the following purposes:
1. To vote on a proposal to approve the transactions contemplated by the Agreement and Plan of
Merger, dated as of February 13, 2018, by and among Hilltop Holdings Inc., a Maryland
corporation (“Parent”), PlainsCapital Bank, a Texas banking association (“Parent Bank”), and
Bank, as that agreement may be amended from time to time (the “merger agreement”), a copy
of which is included as Annex A to the proxy statement of which this notice is a part,
including, without limitation, the merger of a newly formed Texas state bank and whollyowned subsidiary of Parent Bank (“Interim Bank”) with and into Bank (the “merger”), with
Bank surviving the merger as the surviving bank and a wholly owned subsidiary of Parent
Bank; and
2. To approve any adjournments or postponements of the meeting, if necessary or appropriate,
to solicit additional proxies in the event there are not sufficient votes at the time of the special
meeting to approve the proposal to approve the merger agreement and the transactions
contemplated by the merger agreement, including the merger, or in the absence of a quorum.
Only holders of record of common stock, par value $5.00 per share, of Bank at the close of
business on March 31, 2018, the record date for the special meeting, are entitled to notice of and to vote at
the meeting or any adjournment or postponement of the meeting. The merger and the other proposed
transactions contemplated by the merger agreement cannot be completed unless Bank shareholders
approve the merger agreement. Bank shareholders are entitled to dissenters’ rights under Chapter 10,
Subchapter H of the Texas Business Organizations Code (the “TBOC”). This means that, if the merger is
completed and you follow procedures specified by law, you are entitled to obtain payment equal to the
fair value of your shares of Bank common stock instead of the per share merger consideration. The
ultimate amount you receive in an appraisal proceeding may be less than, equal to or more than the
amount you would have received under the merger agreement. To exercise your dissenters’ rights, you
must submit a written objection to the merger to Bank before the vote is taken on the merger agreement,
vote “AGAINST” the proposal to approve the merger agreement, and submit a written demand for
appraisal after the vote is taken on the merger agreement. Your failure to follow exactly the procedures
specified under the TBOC may result in the loss of your dissenters’ rights. In light of the complexity of
the TBOC, shareholders who may wish to pursue dissenters’ rights should consult their legal and
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financial advisors. See the section entitled “Dissenters’ Rights” and the text of Chapter 10, Subchapter H
of the TBOC reproduced in its entirety as Annex C to this proxy statement.
Approval of the transactions contemplated by the merger agreement requires the affirmative vote
of holders of two-thirds (2/3rds) of the outstanding shares of Bank common stock entitled to vote thereon.
Bank’s board of directors recommends that you vote “FOR” the approval of the transactions
contemplated by the merger agreement, including the merger.
To ensure your representation at the special meeting, please complete and promptly mail your
proxy card in the return envelope enclosed. This will not prevent you from voting in person, but will help
to secure a quorum for the special meeting and avoid added solicitation costs. Your proxy may be
revoked at any time before it is voted. Please review the proxy statement accompanying this notice for
more complete information regarding the special meeting.
By Order of the Board of Directors,

R. A. “Andy” Lane, Jr., Chief Executive Officer
April 10, 2018
YOUR VOTE IS IMPORTANT.
WHETHER OR NOT YOU PLAN TO ATTEND THE SPECIAL MEETING, PLEASE
COMPLETE AND SUBMIT ALL PROXIES YOU RECEIVE. SHAREHOLDERS OF RECORD CAN
VOTE BY MAIL BY MARKING, SIGNING, DATING, AND MAILING YOUR PROXY CARD IN
THE ENCLOSED POSTAGE-PAID ENVELOPE.
SUBMITTING A PROXY WILL NOT LIMIT YOUR RIGHT TO VOTE AT THE SPECIAL
MEETING. IF YOU LATER DECIDE TO ATTEND THE SPECIAL MEETING IN PERSON, YOU
MAY VOTE YOUR SHARES EVEN IF YOU HAVE PREVIOUSLY SUBMITTED A PROXY BY
NOTIFYING BANK’S CORPORATE SECRETARY IN WRITING PRIOR TO THE VOTING OF THE
PROXY.
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ADDITIONAL INFORMATION
If you have any questions about the merger agreement, the merger, the special meeting or the
proxy statement, would like additional copies of the proxy statement, need a proxy card or need help
voting your shares of Bank common stock, please contact Richard A. Lane, Jr., Chairman and CEO, or
Deborah L. Grayson, EVP and COO, at Bank’s main office located at 2929 Kirby Drive, Houston, Texas
77098 or at (713) 520-6257.
If you would like to request any additional documents, please do so by May 4, 2018 in order
to receive them before the special meeting. If you request any documents, Bank will mail them to
you by first class mail, or another equally prompt means, after receipt of your request.

ABOUT THIS PROXY STATEMENT
This proxy statement constitutes a notice of meeting with respect to the special meeting of Bank
shareholders.
You should rely only on the information contained in this proxy statement. Bank has not
authorized anyone to give any information or make any representation about the merger or Bank that is
different from, or in addition to, that contained in this proxy statement. Therefore, if anyone distributes
such information, you should not rely on it. This proxy statement is dated April 10, 2018. You should
not assume that the information contained in this proxy statement is accurate as of any date other than that
date. Our mailing of this proxy statement to Bank shareholders shall not create any implication to the
contrary.
All references in this proxy statement to “Parent” refer to Hilltop Holdings Inc., a Maryland
corporation; all references in this proxy statement to “Parent Bank” refer to PlainsCapital Bank, a Texas
banking association; all references in this proxy statement to “Bank” refer to The Bank of River Oaks, a
Texas banking corporation; unless otherwise indicated or as the context requires, all references in this
proxy statement to “we,” “our” and “us” refer to Bank; unless otherwise indicated or as the context
requires, all references in this proxy statement to “you” and “your” refer to owners of record of Bank
common stock as of March 31, 2018, the record date; and, unless otherwise indicated or as the context
requires, all references to the “merger agreement” refer to the Agreement and Plan of Merger, dated as of
February 13, 2018, by and among Parent, Parent Bank and Bank, a copy of which is included as
Annex A.
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QUESTIONS AND ANSWERS ABOUT VOTING PROCEDURES AND THE MEETING
The following are some questions that you, as a Bank shareholder, may have regarding the
merger agreement and the merger, as well as the answers to those questions. We urge you to read
carefully the remainder of this proxy statement and the Annexes in their entirety because the information
in this section does not provide all of the information that might be important to you with respect to the
merger agreement and the merger.
Q: Why am I receiving this proxy statement?
A: Parent, Parent Bank and Bank have entered into a merger agreement pursuant to which, at the
effective time of the merger (as hereinafter defined), each outstanding share of Bank common stock,
other than shares for which dissenters’ rights held by Bank shareholders have been perfected, will be
automatically converted into the right to receive a cash amount equal to the quotient of (a) the sum of
(i) eighty-five million dollars ($85,000,000) (subject to a potential equity capital adjustment as further
described below) and (ii) the aggregate exercise price of all options to purchase shares of Bank
common stock that have an exercise price that is less than the Per Share Merger Consideration (as
hereinafter defined), divided by (b) the number of Fully Diluted Common Shares (as hereinafter
defined). Pursuant to the merger agreement, Parent Bank will organize Interim Bank and, at the
effective time of the merger, Interim Bank will merge with and into Bank (the “merger”), with Bank
continuing as the surviving bank and a direct wholly-owned subsidiary of Parent Bank.
In order to complete the merger, among other conditions, Bank shareholders must approve and adopt
the merger agreement and the transactions contemplated by the merger agreement, including the
merger.
Bank will hold a special meeting of its shareholders to obtain this approval. This proxy statement
contains important information about Bank, the merger agreement, the merger, the other transactions
contemplated by the merger agreement, and the special meeting of shareholders. You should read all
of the available information carefully and in its entirety.
Q: What effect will the merger have?
A: If the merger is completed, Bank will become a wholly owned subsidiary of Parent Bank and Bank
shareholders will receive cash in exchange for their shares of Bank common stock. Upon completion
of the merger, existing shareholders of Bank will no longer have an equity or ownership interest in
Bank, nor will they acquire an interest in Parent Bank by virtue of their current ownership of Bank
common stock. Thereafter, Bank is expected to merge with and into Parent Bank (the “bank merger”,
and together with the merger, the “mergers”), with Parent Bank continuing as the surviving bank in
the bank merger.
Q: What will I receive in the merger?
A: If the merger is completed, Bank shareholders will receive a cash amount equal to the Per Share
Merger Consideration for each share of Bank common stock that they hold immediately prior to the
effective time of the merger (other than shares of Bank common stock held by any holder who has
properly exercised dissenters’ rights in accordance with Chapter 10, Subchapter H of the Texas
Business Organizations Code (the “TBOC”), as described in this proxy statement).

1
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Q: What is the Per Share Merger Consideration?
A: The “Per Share Merger Consideration” is defined as the quotient of (a) the sum of (i) eighty-five
million dollars ($85,000,000) less the Equity Capital Adjustment (as hereinafter defined) and (ii) the
Aggregate Exercise Price (as hereinafter defined), divided by (b) the number of Fully Diluted
Common Shares (as hereinafter defined).
The “Equity Capital Adjustment” is the amount, if any, by which the Equity Capital Target (as
hereinafter defined) exceeds Bank’s Equity Capital (the sum of “common stock,” “capital surplus,”
“treasury stock,” “retained earnings” and “accumulated other comprehensive income (loss)” of Bank
on a consolidated basis, as determined in accordance with generally accepted accounting principles
(“GAAP”), but excluding the impact of certain items related to the merger, as specified in the merger
agreement) as of the closing of the merger. The “Equity Capital Target” is based on the closing date
of the merger as follows:
Period

Equity Capital Target

After 4/30/18 and on or prior to 5/31/18

$42,073,000

After 5/31/18 and on or prior to 6/30/18

$42,439,000

After 6/30/18 and on or prior to 7/31/18

$42,817,000

After 7/31/18 and on or prior to 8/31/18

$43,196,000

After 8/31/18 and on or prior to 9/30/18

$43,562,000

After 9/30/18 and on or prior to 10/31/18

$43,940,000

After 10/31/18 and on or prior to 11/30/18

$44,306,000

After 11/30/18 and on or prior to 12/31/18

$44,685,000

The “Aggregate Exercise Price” means the aggregate exercise price of any option to purchase shares
of Bank common stock granted under Bank’s stock option plan that has an exercise price per share of
Bank common stock that is less than the Per Share Merger Consideration (“In-the-Money Options”).
The “Fully Diluted Common Shares” means the sum, without duplication, of (a) the aggregate
number of shares of Bank common stock issued and outstanding immediately prior to the merger
(excluding shares owned by Parent, Parent Bank, Interim Bank or Bank), plus (b) the aggregate
number of shares of Bank common stock underlying In-the-Money Options.
For a more detailed review of the Per Share Merger Consideration, please see the merger agreement
attached to this proxy statement as Annex A.
Q: What are the principal conditions of the proposed merger?
A: The merger and the other transactions contemplated by the merger agreement require the approval of
Bank’s shareholders. Bank is holding a special meeting of shareholders to obtain the requisite
approval. The other principal conditions of the merger include the following, among others:
2
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•

All requisite regulatory approvals (including the filing of any required applications, filings or
notices with (i) the Board of Governors of the Federal Reserve System (the “Federal Reserve
Board”), (ii) the Federal Deposit Insurance Corporation (“FDIC”) and (iii) the Texas Department
of Banking, and approval of or non-objection to such applications, filings and notices) shall have
been obtained and shall remain in full force and effect or, in the case of waiting periods, shall
have expired or been terminated (and, in the case of the obligation of Parent and Parent Bank to
effect the closing of the merger, no such requisite regulatory approval would reasonably be
expected to have a material adverse effect on the business, results of operations or financial
condition of Bank or Parent (measured on a scale relative to Bank as a whole) or on the expected
benefits to be received by Parent from the mergers following the closing, including any
determination by a regulatory agency or other governmental entity that the mergers may not be
consummated as contemplated herein, and including any requirement to sell, divest or otherwise
dispose of all or any portion of any assets or liabilities of Bank or Parent or any of their respective
subsidiaries;

•

No order, injunction, decree or judgment issued by any court or governmental body or agency of
competent jurisdiction or other legal restraint or prohibition preventing the consummation of the
mergers or the other transactions contemplated by the merger agreement shall be in effect. No
statute, rule, regulation, order, injunction or decree shall have been enacted, entered, promulgated
or enforced by any governmental entity which prohibits or makes illegal consummation of the
mergers;

•

The merger agreement and the transaction contemplated thereby shall have been approved by the
boards of directors of Parent and Parent Bank and by Parent as the stockholder of Parent Bank;

•

The accuracy of each party’s representations and warranties contained in the merger agreement
and each party’s compliance with its covenants and agreements contained in the merger
agreement in all material respects;

•

No event or events have occurred that have had or would reasonably be expected to have, either
individually or in the aggregate, a Material Adverse Effect (as defined in the merger agreement)
on Bank; and

•

Holders of not more than seven and one-half percent (7.5%) of the outstanding shares of Bank
common stock shall have duly exercised their dissenters’ rights under subchapter H of Chapter 10
of the TBOC.

For a description of the other terms and conditions of the merger, please see “The Merger
Agreement”. A copy of the merger agreement is attached to this proxy statement as Annex A.
Q: What am I voting on?
A: Bank shareholders are voting on a proposal to approve and adopt the merger agreement, the merger
and the other transactions contemplated by the merger agreement (the “merger proposal”).
Q: What vote is required to approve these proposals?
A: In order for the merger proposal to be voted on at the special meeting, a “quorum” of the shares must
be present. A quorum is a majority of the issued and outstanding shares of Bank common stock. All
shares of Bank common stock held by shareholders who are present in person or by proxy will count
3
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towards a quorum, including Bank shares held by shareholders who are present in person at the
special meeting but not voting, and Bank shares for which Bank has received proxies indicating that
their holders have abstained. Shares of Bank common stock held by shareholders who are not present
in person or by proxy will not be counted towards a quorum.
The merger proposal will require the affirmative vote of holders of two-thirds (2/3rds) of the
outstanding shares of Bank common stock entitled to vote thereon. Abstentions are not affirmative
votes, and have the effect of a vote against the merger proposal.
In connection with the transactions contemplated by the merger agreement, members of our board of
directors, certain of our officers and the spouse of an officer, who collectively beneficially own
(individually, through investment retirement accounts, or as trustees for trusts), as of the record date,
589,813 shares, or approximately 19.51%, of the total outstanding shares of Bank common stock,
have each entered into a voting agreement with Parent and Bank, to, among other things, vote their
respective shares of Bank common stock in favor of the merger, unless the merger agreement has
been terminated.
Q: When do you expect the merger to be completed?
A: The parties will complete the transactions contemplated by the merger agreement on the last calendar
day of the month in which all of the conditions to the completion of the transactions, as provided in
the merger agreement, are satisfied or waived, unless the last of the conditions to the completion of
the transaction is satisfied or waived within ten (10) business days of the last business day in such
calendar month, the closing shall take place on the last business day in the immediately succeeding
month, or unless otherwise agreed by the parties. The parties anticipate closing the transactions in the
third quarter of 2018.
Q: What happens if the merger is not completed?
A: If the merger is not completed, Bank common stock will not be converted into the right to receive the
Per Share Merger Consideration, and Bank shareholders will continue to hold Bank common stock.
If the merger agreement is terminated by Bank or Parent due to the merger not closing by December
31, 2018, or terminated by Parent due to Bank’s breach of its covenants, agreements or
representations and warranties in the merger agreement, and, in either case, Bank consummates a
transaction with respect to an Acquisition Proposal (as defined in the merger agreement) within
eighteen (18) months after the termination, Bank shall owe Parent $3,500,000 (the “Termination
Fee”). Bank shall also owe Parent the Termination fee in the event Parent terminates the merger
agreement if (i) prior to the time shareholder approval for the merger is obtained, Bank or its board of
directors (A) withdraws or materially and adversely modifies its recommendation or recommends an
Acquisition Proposal other than the mergers or (B) materially breaches its obligations not to solicit an
alternative proposal or (ii) a tender offer for more than twenty (20%) percent of Bank’s outstanding
shares is commenced (other than by Parent or a subsidiary thereof), and Bank’s board of directors
recommends shareholders tender their shares or fails to recommend that shareholders not tender their
shares within ten (10) business days of such commencement.
In the event that Parent Bank is obligated to consummate the merger and the merger is not
consummated due to a breach by Parent Bank of the merger agreement and due to no fault of Bank,
then and in such event, in connection with any other damages to which Bank may be entitled as a
result of such default or breach by Parent Bank, Parent Bank shall pay all reasonable, documented
4
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costs incurred by Bank in connection with the transactions contemplated by the merger agreement in
an amount not to exceed $500,000.
See the sections entitled “The Merger Agreement—Termination of the Merger Agreement,” “The
Merger Agreement—Termination Fee” and “The Merger Agreement—Reimbursement of Bank
Expenses” of this proxy statement for a discussion of these and other rights of each of Parent and
Bank to terminate the merger agreement.
Q: Do I need to do anything with my shares of common stock other than vote for the proposal at
the special meeting of shareholders?
A: At the effective time of the merger, each share of Bank common stock that you hold will be
automatically converted into the right to receive the Per Share Merger Consideration. You do not
need to take any action at this time. After the merger is completed, you will receive instructions on
how to exchange your shares.
Q: Is the merger expected to be taxable to me?
A: Generally, yes. If you are a U.S. holder (as defined under “Material U.S. Federal Income Tax
Consequences of the Merger”), the receipt of cash for each share of common stock pursuant to the
merger will generally be a taxable transaction for U.S. federal income tax purposes. For U.S. federal
income tax purposes, generally you will recognize gain or loss as a result of the merger measured by
the difference, if any, between the Per Share Merger Consideration received for each share and your
adjusted tax basis in that share. Gain or loss will be determined separately for each block of shares
(that is, shares acquired at the same cost in a single transaction).
You should read the section titled “Material U.S. Federal Income Tax Consequences of the Merger”
beginning on page 51 for a more complete discussion of the U.S. federal income tax consequences of
the merger.
Tax matters can be complicated, and the tax consequences of the merger to you will depend on the
facts of your own situation. You should consult your own tax advisor as to the tax consequences of
the merger to you.
Q: Are shareholders entitled to dissenters’ rights?
A: Bank shareholders are entitled to dissenters’ rights under Chapter 10, Subchapter H of the TBOC.
This means that, if the merger is completed and you follow procedures specified by law, you are
entitled to obtain payment equal to the fair value of your shares of common stock instead of the Per
Share Merger Consideration. The ultimate amount you receive in an appraisal proceeding may be less
than, equal to or more than the amount you would have received under the merger agreement. To
exercise your dissenters’ rights, you must submit a written objection to the merger to Bank before the
vote is taken on the merger agreement, vote “AGAINST” the merger proposal, and submit a written
demand for appraisal after the vote is taken on the merger agreement. Your failure to follow exactly
the procedures specified under the TBOC may result in the loss of your dissenters’ rights. In light of
the complexity of the TBOC, shareholders who may wish to pursue dissenters’ rights should consult
their legal and financial advisors.
For more information regarding dissenters’ rights, see “The Merger—Dissenters’ Rights”. In
addition, a copy of Chapter 10, Subchapter H of the TBOC is attached to this proxy statement as
Annex C.
5
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Q: When and where will the special meeting of shareholders be held?
A: The special meeting of Bank shareholders will take place on May 10, 2018, at 3:00 p.m. local time at
The Houstonian, Juniper Room, located at 111 North Post Oak Lane, Houston, Houston, Texas
77024.
Q: Who can vote at the special meeting of shareholders?
A: Only holders of record of Bank common stock at the close of business on March 31, 2018, the record
date for the special meeting of Bank shareholders, are entitled to vote at the meeting or any
adjournment or postponement of the meeting. As of the record date, there were 3,022,589 shares of
Bank common stock issued and outstanding and entitled to vote at the special meeting of Bank
shareholders. Each outstanding share of Bank common stock on the record date is entitled to one
vote on each matter properly brought before the special meeting.
Q: How may I vote at the special meeting of shareholders?
A: You may vote by either of the following methods:
1. IN PERSON
•

Attend the special meeting and vote in person.

2. BY MAIL
•

Mark, sign and date your proxy card and return it in the postage-paid envelope provided. The
named proxies will vote your stock according to your directions. If you submit a signed
proxy card without indicating your vote, the person voting the proxy will vote your stock in
favor of the proposals.

Q: Can I revoke or change my proxy?
A: You may revoke your proxy at any time before the vote is taken at the special meeting of Bank
shareholders. You may revoke your proxy by:
1. giving written notice of revocation no later than the voting of the proxy at the special meeting to
Bank’s corporate secretary, Deborah L. Grayson:
•

if before the voting of the proxy on the date of the meeting, by personal delivery at The
Houstonian, Juniper Room, located at 111 North Post Oak Lane, Houston, Houston, Texas
77024; and

•

if delivered before the date of the meeting, at Bank’s offices, 2929 Kirby Drive, Houston,
Texas 77098; or

2. delivering no later than the commencement of the special meeting a properly executed, laterdated proxy.
Delivering a proxy will in no way limit your right to vote at the special meeting if you later decide to
attend in person and revoke the proxy.

6
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Q: How does the Bank board of directors recommend that Bank shareholders vote?
A: The Bank board of directors has determined that the merger and the other transactions contemplated
by the merger agreement are in the best interest of Bank and its shareholders. Accordingly, the Bank
board of directors unanimously recommends that Bank shareholders vote “FOR” the approval of the
merger agreement and the transactions contemplated by the merger agreement, including the merger.
Q: Who can help answer my questions?
A: If you have any questions about how to submit your proxy, or if you need additional copies of this
proxy statement or the enclosed proxy card, or if you have any questions about the proposals, you
should contact the following:
Richard A. Lane, Jr., Chairman & CEO, or Deborah L. Grayson, EVP & COO
The Bank of River Oaks
2929 Kirby Drive
Houston, Texas 77098
Telephone: (713) 520-6257

7
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SUMMARY
This summary highlights information contained elsewhere in this proxy statement and may not
contain all the information that is important to you with respect to the merger and the other matters being
considered at the special meeting. Bank urges you to read the remainder of this proxy statement
carefully, including the attached Annexes. We have included references in this summary to direct you to
a more complete description of the topics presented below.
All references in this proxy statement to “Parent” refer to Hilltop Holdings Inc., a Maryland
corporation; all references in this proxy statement to “Parent Bank” refer to PlainsCapital Bank, a Texas
banking association; all references in this proxy statement to “Bank” refer to The Bank of River Oaks, a
Texas banking corporation; unless otherwise indicated or as the context requires, all references in this
proxy statement to “we,” “our” and “us” refer to Bank; unless otherwise indicated or as the context
requires, all references in this proxy statement to “you” and “your” refer to owners of record of Bank
common stock as of March 31, 2018, the record date; and, unless otherwise indicated or as the context
requires, all references to the “merger agreement” refer to the Agreement and Plan of Merger, dated as
of February 13, 2018, by and among Parent, Parent Bank and Bank, a copy of which is included as
Annex A.
The Parties to the Merger
Agreement

Hilltop Holdings Inc., a Maryland corporation,
PlainsCapital Bank, a Texas banking association, and
The Bank of River Oaks, a Texas banking corporation
See “The Merger Agreement” beginning on page 41.

Background of the Parties

Parent is a Dallas-based financial holding company. Its primary line of
business is to provide business and consumer banking services from offices
located throughout Texas through Parent Bank. Parent also provides an
array of financial products and services through its broker-dealer, mortgage
origination and insurance segments. Parent Bank’s wholly-owned
subsidiary, PrimeLending, provides residential mortgage lending
throughout the United States. Parent’s broker-dealer subsidiaries, Hilltop
Securities Inc. and Hilltop Securities Independent Network Inc., provide a
full complement of securities brokerage, institutional and investment
banking services in addition to clearing services and retail financial
advisory. Through Parent’s other wholly-owned subsidiary, National
Lloyds Corporation, it provides property and casualty insurance through
two insurance companies, National Lloyds Insurance Company and
American Summit Insurance Company. Parent’s common stock is listed on
the New York Stock Exchange under the symbol “HTH.”
Bank is a privately held Texas banking corporation which operates three
full-service branch locations in the Houston area and, as of December 31,
2017, had total assets of approximately $454 million, total loans of
approximately $344 million, total deposits of approximately $406 million
and total equity capital of approximately $46 million.
See “The Merger—Background of the Merger” beginning on page 23.
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The Merger

If the merger is completed, each outstanding share of common stock, par
value $5.00 per share, of Bank, other than shares for which dissenters’
rights held by Bank shareholders have been perfected, will be automatically
converted at the effective time of the merger into the right to receive the Per
Share Merger Consideration. Parent Bank will organize Interim Bank and,
at the effective time of the merger, Interim Bank will merge with and into
Bank, with Bank continuing as the surviving bank and a direct whollyowned subsidiary of Parent Bank.
See “The Merger Agreement” beginning on page 41.

Reasons for the Merger

The board of directors of Bank believes the merger is fair to and in the best
interest of its shareholders. In the course of reaching this decision, the
Bank board considered a number of factors, including:
•

familiarity with the financials and future prospects of Bank; the
current and prospective environment in which Bank operates,
including industry trends; the results that Bank could expect to
obtain if it continued to operate independently, and the likely
benefits to its shareholders of that course of action, as compared
with the value of the merger consideration offered by Parent; the
limited liquidity that Bank shareholders have with respect to their
investment in Bank, for which there is no active public market; the
ability of Parent to pay the aggregate merger consideration without
a financing contingency; and the regulatory and other approvals
required in connection with the mergers and the likelihood that the
approvals needed to complete the mergers will be obtained within
a reasonable time and without unacceptable conditions;

•

the financial analyses delivered to Bank’s board by representatives
of Performance Trust Capital Partners, LLC (“PTCP”) as well as
the written opinion of PTCP rendered to Bank’s board on February
12, 2018 with respect to the fairness, from a financial point of
view, to the holders of Bank common stock of the Merger
Consideration;

•

the terms of the merger agreement that permit Bank to discuss and
negotiate an unsolicited Acquisition Proposal should one be made,
and permit Bank to change or withdraw its recommendation to the
Bank shareholders with respect to the approval of the merger in
order to accept a “Superior Proposal,” (as defined in the merger
agreement) in each case in certain circumstances; and

•

the fact that the merger agreement allows the Bank board of
directors, under specified circumstances, to change or withdraw its
recommendation to the Bank shareholders with respect to the
approval of the merger.

See “The Merger—Background of the Merger” beginning on page 23, and
“The Merger—Bank’s Reasons for the Merger; Recommendation of Bank’s
Board of Directors” beginning on page 24.
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Opinion of Bank’s Financial
Advisor

On February 12, 2018, PTCP rendered to Bank’s board of directors its
written opinion with respect to the fairness, from a financial point of view,
to the holders of Bank common stock, as of February 12, 2018, of the
merger consideration pursuant to the merger agreement (the “Merger
Consideration”). PTCP’s opinion was directed to Bank’s board of directors
and only addressed the fairness, from a financial point of view, to the
holders of Bank common stock of the Merger Consideration and did not
address any other aspect or implication of the merger. The references to
PTCP’s opinion in this proxy statement are qualified in their entirety by
reference to the full text of PTCP’s written opinion, which is included as
Annex B to this proxy statement, and PTCP’s opinion sets forth the
procedures followed, assumptions made, qualifications and limitations on
the review undertaken and other matters considered by PTCP in preparing
its opinion. However, neither PTCP’s opinion, nor the summary of its
opinion and the related analyses set forth in this proxy statement is intended
to be, and they do not constitute, advice or a recommendation to Bank’s
board of directors or any shareholder of Bank as to how to act or vote with
respect to any matter relating to the merger agreement or otherwise.
PTCP’s opinion was furnished for the use and benefit of Bank’s board of
directors (in its capacity as such) in connection with its evaluation of the
merger and should not be construed as creating, and PTCP will not be
deemed to have, any fiduciary duty to Bank’s board of directors, Bank, any
security holder or creditor of Bank or any other person, regardless of any
prior or ongoing advice or relationships.
See “The Merger—Opinion of Bank’s Financial Advisor” beginning on
page 26.

Date, Time and Place of the
Meeting

May 10, 2018, at 3:00 p.m. local time at The Houstonian, Juniper Room,
located at 111 North Post Oak Lane, Houston, Houston, Texas 77024.

Record Date

Holders of record of Bank common stock as of March 31, 2018, are entitled
to one vote per share on each matter brought before the special meeting.

Proposals to be Considered at the
Meeting

A proposal to approve and adopt the merger agreement, the merger and the
other transactions contemplated by the merger agreement and a proposal to
approve any adjournments or postponements of the meeting, if necessary or
appropriate, to solicit additional proxies in the event there are not sufficient
votes at the time of the special meeting to approve the proposal to approve
the merger agreement, the merger and the other transactions contemplated
by the merger agreement, or in the absence of a quorum.
See “The Special Meeting—Purpose of the Special Meeting” beginning on
page 19.

Recommendation of Bank’s Board
of Directors

“FOR” the proposals to be considered at the special meeting of Bank
shareholders, as described herein.
See “The Merger—Bank’s Reasons for the Merger; Recommendation of
the Bank Board of Directors” beginning on page 24.

Regulatory Approvals

Approvals of (i) the Federal Reserve Board, (ii) the FDIC and (iii) the
Texas Department of Banking are required to consummate the merger.
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Dissenters’ Rights

Bank shareholders are entitled to dissenters’ rights under Chapter 10,
Subchapter H of the TBOC. This means that, if the merger is completed and
you follow procedures specified by law, Bank shareholders are entitled to
obtain payment equal to the fair value of their shares of common stock
instead of the Per Share Merger Consideration. The ultimate amount they
receive in an appraisal proceeding may be less than, equal to or more than
the amount they would have received under the merger agreement. To
exercise dissenters’ rights, a Bank shareholder must submit a written
objection to the merger to Bank before the vote is taken on the merger
agreement, vote “AGAINST” the merger proposal, and submit a written
demand for appraisal after the vote is taken on the merger agreement.
Failure to follow exactly the procedures specified under the TBOC may
result in the loss of dissenters’ rights. In light of the complexity of the
TBOC, shareholders who may wish to pursue dissenters’ rights should
consult their legal and financial advisors.
See “The Merger—Dissenters’ Rights” beginning on page 37. In addition, a
copy of Chapter 10, Subchapter H of the TBOC is attached to this proxy
statement as Annex C.

Conditions to the Completion of
the Merger

The completion of the merger is conditioned upon, among other things:
•

Bank shareholder approval of the merger and the other transactions
contemplated by the merger agreement;

•

All requisite regulatory approvals shall have been obtained and
shall remain in full force and effect or, in the case of waiting
periods, shall have expired or been terminated (and, in the case of
the obligation of Parent and Parent Bank to effect the closing of
the merger, no such requisite regulatory approval would
reasonably be expected to have a material adverse effect on the
business, results of operations or financial condition of Bank or
Parent (measured on a scale relative to Bank as a whole) or on the
expected benefits to be received by Parent from the mergers
following the closing, including any determination by a regulatory
agency or other governmental entity that the mergers may not be
consummated as contemplated herein, and including any
requirement to sell, divest or otherwise dispose of all or any
portion of any assets or liabilities of Bank or Parent or any of their
respective subsidiaries;

•

No order, injunction, decree or judgment issued by any court or
governmental body or agency of competent jurisdiction or other
legal restraint or prohibition preventing the consummation of the
mergers or the other transactions contemplated by the merger
agreement shall be in effect. No statute, rule, regulation, order,
injunction or decree shall have been enacted, entered, promulgated
or enforced by any governmental entity which prohibits or makes
illegal consummation of the mergers;

•

The merger agreement and the transaction contemplated thereby
shall have been approved by the boards of directors of Parent and
Parent Bank and by Parent as the stockholder of Parent Bank;
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•

The accuracy of each party’s representations and warranties
contained in the merger agreement and each party’s compliance
with its covenants and agreements contained in the merger
agreement in all material respects;

•

No event or events have occurred that have had or would
reasonably be expected to have, either individually or in the
aggregate, a Material Adverse Effect (as defined in the merger
agreement) on Bank; and

•

Holders of not more than seven and one-half percent (7.5%) of the
outstanding shares of Bank common stock shall have duly
exercised their dissenters’ rights under subchapter H of Chapter 10
of the TBOC.

See “The Merger Agreement—Conditions to the Completion of the
Merger” beginning on page 47.
Termination of the Merger
Agreement

The merger agreement may be terminated:
•

By mutual written consent of Bank and Parent;

•

By either Bank or Parent, if the merger shall not have occurred on
or before December 31, 2018 (the “Outside Date”); provided,
however, that such right to terminate shall not be available to any
party whose action or failure to act has been the cause of or
resulted in the failure of the merger to occur on or before the
Outside Date and such action or failure to act constitutes a breach
of the merger agreement;

•

By either Bank or Parent, if any regulatory approval required to be
obtained pursuant to the merger agreement has been denied by the
relevant governmental entity and such denial has become final and
nonappealable or any governmental entity of competent
jurisdiction shall have issued a final, nonappealable injunction
permanently enjoining or otherwise prohibiting the consummation
of the transactions contemplated by the merger agreement;
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•

By either Bank or Parent (provided, that the terminating party is
not then in material breach of any representation, warranty,
covenant or other agreement contained in the merger agreement) if
there shall have been a breach of any of the covenants or
agreements or any of the representations or warranties (or any such
representation or warranty shall cease to be true) on the part of
Parent (in the case of a termination by Bank) or Bank (in the case
of a termination by Parent) contained in the merger agreement in
any respect, which breach or failure to be true would, individually
or together with all such other than uncured breaches and failures
to be true, constitute grounds for the closing conditions set forth in
the merger agreement not to be satisfied and such breach is not
cured within the earlier of the Outside Date and fifteen (15)
business days after written notice thereof to Parent (in the case of a
termination by Bank) or Bank (in the case of a termination by
Parent), or by its nature or timing cannot be cured during such
period;

•

By Parent, if (i) prior to the time shareholder approval for the
merger is obtained, Bank or its board of directors (A) withdraws or
materially and adversely modifies (or discloses its intention to
withdraw or materially and adversely modify) its recommendation,
or recommends to its shareholders an Acquisition Proposal other
than the merger, or (B) materially breaches its obligations to not
solicit any other Acquisition Proposals; or (ii) a tender offer or
exchange offer for twenty percent (20%) or more of the
outstanding shares of Bank common stock is commenced (other
than by Parent or a subsidiary thereof), and the board of directors
of Bank recommends that the shareholders of Bank tender their
shares in such tender or exchange offer or otherwise fails to
recommend that such shareholders reject such tender offer or
exchange offer within the ten (10) business days of the
commencement of such tender offer or exchange offer; or

•

By Parent, if the shareholders of Bank fail to approve the merger
agreement at the special meeting.

See “The Merger Agreement—Termination of the Merger Agreement”
beginning on page 49.
Termination Fee

A termination fee of $3,500,000 will be payable by Bank to Parent in the
following circumstances:
•

A bona fide Acquisition Proposal is made known to Bank’s senior
management, made to Bank’s shareholders or publicly announced,
the merger agreement is terminated by Parent or Bank because the
merger has not occurred by the Outside Date and Bank
consummates a transaction with respect to an Acquisition Proposal
within eighteen (18) months after the termination;
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•

A bona fide Acquisition Proposal is made known to Bank’s senior
management, made to Bank’s shareholders or publicly announced,
the merger agreement is terminated by Parent due to Bank’s
breach of its covenants, agreements or representations and
warranties in the merger agreement, and Bank consummates a
transaction with respect to an acquisition proposal within eighteen
(18) months after the termination; or

•

The merger agreement is terminated by Parent because (i) prior to
the time shareholder approval for the merger is obtained, Bank or
its board of directors (A) withdraws or materially and adversely
modifies (or discloses its intention to withdraw or materially and
adversely modify) its recommendation, or recommends to its
shareholders an Acquisition Proposal other than the merger or
(B) materially breaches its obligations to not solicit any other
Acquisition Proposals; or (ii) a tender offer or exchange offer for
twenty percent (20%) or more of the outstanding shares of Bank
common stock is commenced (other than by Parent or a subsidiary
thereof), and the board of directors of Bank recommends that the
shareholders of Bank tender their shares in such tender or
exchange offer or otherwise fails to recommend that such
shareholders reject such tender offer or exchange offer within the
ten (10) business days of the commencement of such tender offer
or exchange offer.

See “The Merger Agreement—Termination Fee” beginning on page 50.
Reimbursement of Bank Expenses

In the event that Parent Bank is obligated to consummate the merger and
the merger is not consummated due to a breach by Parent Bank of the
merger agreement and due to no fault of Bank, then and in such event, in
connection with any other damages to which Bank may be entitled as a
result of such default or breach by Parent Bank, Parent Bank shall pay all
reasonable, documented costs incurred by Bank in connection with the
transactions contemplated by the merger agreement in an amount not to
exceed $500,000.
See “The Merger Agreement—Reimbursement of Bank Expenses”
beginning on page 50.

U.S. Federal Income Tax
Consequences

If you are a U.S. holder (as defined under “Material U.S. Federal Income
Tax Consequences of the Merger”), the receipt of cash in exchange for
shares of common stock pursuant to the merger will generally be a taxable
transaction for U.S. federal income tax purposes. For U.S. federal income
tax purposes, generally you will recognize gain or loss as a result of the
merger measured by the difference, if any, between the Per Share Merger
Consideration received for each share and your adjusted tax basis in that
share. Gain or loss will be determined separately for each block of shares
(that is, shares acquired at the same cost in a single transaction). You
should consult your own tax advisor regarding the particular tax
consequences to you of the exchange of shares of common stock for cash
pursuant to the merger in light of your particular circumstances (including
the application and effect of any state, local or foreign income and other tax
laws).
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See “Material U.S. Federal Income Tax Consequences of the Merger”
beginning on page 51.
Treatment of Bank Options

At the effective time of the merger, each option to purchase shares of Bank
common stock granted under the Bank option plan that is outstanding and
unexercised immediately prior to the effective time will be cancelled and
converted into the right to receive an amount in cash (without interest)
equal to the product of (i) the excess, if any, of the Per Share Merger
Consideration over the exercise price per share of Bank common stock of
such Bank option and (ii) the number of shares of Bank common stock
subject to such Bank option. Any Bank option that has an exercise price per
share of Bank common stock that equals or exceeds the Per Share Merger
Consideration shall be cancelled for no consideration.

Interests of Executive Officers and
Directors of Bank in the Merger

Certain of Bank’s directors and executive officers have interests that may
differ from, or be in addition to, those of the shareholders of Bank with
respect to the merger agreement. These interests include the following:
•

R. A. Lane, Jr., Mark D. Troth, Jerry Brewer and Deborah L.
Grayson are all parties to retention agreements with Parent
pursuant to which they each are entitled to payments in connection
with the closing of the merger and future payments from Parent in
connection with their employment with Parent after the merger;

•

As described above, all outstanding Bank options (including those
held by Bank’s directors and executive officers) will be cancelled
in exchange for a cash payment in connection with the merger; and

•

Bank’s directors and officers are entitled to continued
indemnification and insurance coverage under the merger
agreement, as more fully described in “The Merger Agreement—
Indemnification and Insurance” beginning on page 47.

Each member of the board of directors of Bank was aware of these interests
and considered them in making its recommendations in this proxy
statement.
See “The Merger—Interests of Bank’s Directors and Executive Officers in
the Merger” beginning on page 34.
Voting Agreement

In connection with the transactions contemplated by the merger agreement,
members of our board of directors, certain of our officers and the spouse of
an officer, who collectively beneficially own (individually, through
investment retirement accounts, or as trustees for trusts), as of the record
date, 589,813 shares, or approximately 19.51%, of the total outstanding
shares of Bank common stock, have each entered into a Voting Agreement,
dated as of February 13, 2018, with Parent and Bank (the “voting
agreement”), to, among other things, vote their respective shares of Bank
common stock in favor of the merger, unless the merger agreement has
been terminated.
See “Voting Agreement” beginning on page 35.
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CAUTIONARY STATEMENT REGARDING FORWARD-LOOKING STATEMENTS
This proxy statement contains “forward-looking statements” within the meaning of the Private
Securities Litigation Reform Act of 1995. All statements, other than statements of historical facts,
included in this proxy statement that address activities, events, or developments with respect to Bank’s
financial condition, results of operations, or economic performance that Bank expects, believes, or
anticipates will or may occur in the future, or that address plans and objectives of management for future
operations, are forward-looking statements. The words “anticipate,” “assume,” “believe,” “budget,”
“could,” “estimate,” “expect,” “forecast,” “initial,” “intend,” “may,” “plan,” “potential,” “project,”
“should,” “will,” “would,” and similar expressions are intended to identify forward-looking statements.
These forward-looking statements about Bank appear in a number of places in this proxy statement and
may relate to statements about the following, among other things:
•

completion of the merger and the other transactions contemplated by the merger agreement;

•

forward-looking elements of the reasons of Bank’s board of directors for recommending that
Bank shareholders approve the merger and the other transactions contemplated by the merger
agreement, including the anticipated benefits of the merger; and

•

other matters that involve a number of risks and uncertainties that may cause actual results to
differ materially from results expressed or implied in the forward-looking statements.

These statements, wherever they occur in this proxy statement, are necessarily estimates
reflecting the best judgment of Bank’s management and involve a number of risks and uncertainties that
could cause actual results to differ materially from those suggested by the forward-looking statements.
Many of the important factors that will determine these results are beyond Bank’s ability to control or
predict. These forward-looking statements should, therefore, be considered in light of various important
factors, including those set forth in this proxy statement. In addition to the risk factors identified
elsewhere, important factors that could cause actual results to differ materially from estimates or
projections contained in the forward-looking statements include, without limitation:
•

factors that affect the timing or ability to complete the merger and the other transactions
contemplated herein;

•

the failure to obtain the requisite vote of Bank shareholders;

•

the possibility that the closing conditions to the merger may not be satisfied or waived,
including that a governmental entity may prohibit, delay or refuse to grant a necessary
regulatory approval;

•

the occurrence of any event that could give rise to termination of the merger agreement;

•

risks related to the disruption of the merger to Bank and its management;

•

the retention of certain key employees at Bank;

•

the effect of the announcement of the merger on Bank’s business relationships, operating
results and business generally;

•

the performance of the business of Bank;
16
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•

changes in laws and regulations to which Bank, its customers, competitors and potential
competitors are subject, including those related to banking, tax, securities, insurance and
labor;

•

the amount of the costs, fees, expenses and charges related to the merger; and

•

opportunities that may be presented to and pursued by Bank if the merger does not close.

Furthermore, forward-looking statements are made based on Bank’s management’s current
assessment available at the time. Subsequently obtained information may result in revisions to Bank’s
management’s expectations and intentions and, thus, Bank may alter its plans. You are cautioned not to
place undue reliance on these forward-looking statements, which speak only as of the date of this proxy
statement. Bank does not undertake any obligation to update publicly or release any revisions to these
forward-looking statements to reflect events or circumstances after the date of this proxy statement or to
reflect the occurrence of unanticipated events, except as required by law.
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THE COMPANIES
Hilltop Holdings Inc.
Parent is a Dallas-based financial holding company. Its primary line of business is to provide
business and consumer banking services from offices located throughout Texas through Parent Bank.
Parent also provides an array of financial products and services through its broker-dealer, mortgage
origination and insurance segments. Parent Bank’s wholly-owned subsidiary, PrimeLending, provides
residential mortgage lending throughout the United States. Parent’s broker-dealer subsidiaries, Hilltop
Securities Inc. and Hilltop Securities Independent Network Inc., provide a full complement of securities
brokerage, institutional and investment banking services in addition to clearing services and retail
financial advisory. Through Parent’s other wholly-owned subsidiary, National Lloyds Corporation, it
provides property and casualty insurance through two insurance companies, National Lloyds Insurance
Company and American Summit Insurance Company. Parent’s common stock is listed on the New York
Stock Exchange under the symbol “HTH.” Parent’s principal offices are located at 2323 Victory Avenue,
Suite 1400, Dallas, Texas 75219, and its telephone number is 214-855-2177.
PlainsCapital Bank
Parent Bank is a Texas banking association and indirect, wholly-owned subsidiary of Parent.
Parent Bank offers commercial banking, personal banking and wealth management products and services
throughout Texas. In addition, Parent’s mortgage origination segment operates through PrimeLending, a
wholly owned subsidiary of Parent Bank.
The Bank of River Oaks
Bank is a privately held Texas banking corporation which operates three full-service branch
locations in the Houston area and, as of December 31, 2017, had total assets of approximately $454
million, total loans of approximately $344 million, total deposits of approximately $406 million and total
equity capital of approximately $46 million. Bank’s principal offices are located at 2929 Kirby Drive,
Houston, Texas 77098, and its telephone number is 713-520-6257.
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THE SPECIAL MEETING
Date, Time and Place
The special meeting will take place at 3:00 p.m. local time, on May 10, 2018, at The Houstonian,
Juniper Room, located at 111 North Post Oak Lane, Houston, Houston, Texas 77024.
Purpose of the Special Meeting
At the special meeting, holders of shares of Bank common stock will be asked to consider and
vote upon the merger proposal. Holders of shares of Bank common stock may also be asked to consider
and vote upon any adjournment or postponement of the meeting. As of the mailing date of this proxy
statement, Bank’s board of directors knows of no other matter to be presented at the special meeting. If,
however, other procedural matters incident to the conduct of the meeting are properly brought before the
meeting, or any adjournment or postponement of the meeting, the persons named in the proxy will vote
the proxies in accordance with their best judgment with respect to those matters.
Recommendation of the Bank Board of Directors
Bank’s board of directors has carefully reviewed and considered the terms and conditions of the
merger proposal. Based on its review, Bank’s board of directors has approved the merger agreement, the
merger and the other transactions contemplated by the merger agreement. In addition, Bank’s board of
directors has declared that the merger agreement and the merger are fair, advisable, expedient and in the
best interests of Bank and its shareholders. Accordingly, Bank’s board of directors recommends that you
vote “FOR” the approval of the merger agreement and the transactions contemplated by the merger
agreement, including the merger, and “FOR” the adjournment or postponement of the special meeting, if
necessary or appropriate, to solicit additional proxies.
Record Date and Voting
Each holder of record of Bank common stock at the close of business on March 31, 2018, the
record date, is entitled to notice of and to vote at the special meeting. Each such shareholder is entitled to
cast one vote for each share of Bank common stock on each matter properly submitted for the vote of
shareholders at the special meeting. As of the record date, there were 3,022,589 shares of Bank common
stock issued and outstanding and entitled to vote at the special meeting.
Quorum; Voting

Quorum Required
A quorum of Bank shareholders is necessary to hold the special meeting. In accordance with
Bank’s bylaws, the holders of a majority of the total number of shares issued and outstanding and entitled
to be voted at the special meeting, present in person or by proxy, will constitute a quorum for the
transaction of business. Shareholders are counted as present at the special meeting if they are present in
person or have authorized a proxy. The presence of holders of a majority of the issued and outstanding
shares of Bank common stock will constitute a quorum. Under Texas law, abstentions are counted as
present and are, therefore, included for purposes of determining whether a quorum of shares is present at
the special meeting. Shares of Bank common stock held by shareholders who are not present in person or
by proxy will not be counted towards a quorum.
If a quorum is not present at the special meeting, or if a quorum is present at the special meeting
but there are not sufficient votes at the time of the special meeting to approve the merger proposal, then
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Bank shareholders may be asked to vote on a proposal to adjourn the special meeting in order to permit
the further solicitation of proxies. No notice of an adjourned meeting need be given unless the date, time
and place of the resumption of the meeting are not announced at the adjourned meeting. At any
adjourned meeting, all proxies will be voted in the same manner as they would have been voted at the
original convening of the special meeting, except for any proxies that have been effectively revoked or
withdrawn prior to the adjourned meeting.

Abstentions
Under Texas law, an “abstention” represents a shareholder’s affirmative choice to decline to vote
on a proposal.

Effects of Abstentions
For the merger proposal, an abstention will have the same effect as a vote “AGAINST” the
proposal.
Voting by Bank Directors and Executive Officers
As of the record date, the directors and executive officers of Bank beneficially owned and were
entitled to vote 589,813 shares of Bank common stock, which represent approximately 19.51% of the
voting power of the Bank capital stock. The directors and executive officers of Bank are expected to vote
“FOR” the merger proposal.
In connection with the transactions contemplated by the merger agreement, B. Douglas Simpkins,
Gary Johnson, Andrew A. Bernstein, Leon Leach, G. Stephen Parrott, Larry Shryock and Scott A.
Whittington, each a member of Bank’s board of directors, and R. A. Lane, Jr., Bank’s Chief Executive
Officer, Christine B. Lane, the wife of R. A. Lane, Jr., Deborah L. Grayson, Bank’s Executive Vice
President and Chief Operating Officer, Jerry M. Brewer, Bank’s Vice Chairman, and Mark D. Troth,
Bank’s President, who collectively beneficially own (individually, through investment retirement
accounts, or as trustees for trusts), as of the record date, 589,813 shares, or approximately 19.51%, of the
total outstanding shares of Bank common stock, have each entered into the voting agreement with Parent
and Bank, to, among other things, vote their respective shares of Bank common stock in favor of the
merger, unless the merger agreement has been terminated.
Required Vote
Approval of the merger proposal requires the affirmative vote of holders of a two-thirds (2/3rds)
of the outstanding shares of Bank common stock entitled to vote thereon.
Adjournment and Postponement
Adjournments and postponements of the special meeting may be made for the purpose of, among
other things, soliciting additional proxies. The special meeting may be adjourned by the affirmative vote
of holders of a majority of the shares of Bank common stock present in person or represented by proxy at
the meeting and entitled to vote thereon, regardless of whether there is a quorum.
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Voting Methods

Voting by Proxy Card
All Bank shares entitled to vote and represented by properly executed proxies received prior to
the special meeting, and not properly revoked, will be voted at the meeting in accordance with the
instructions indicated on the proxy card accompanying this proxy statement. If no direction is given and
the proxy is validly executed, the stock represented by the proxy will be voted in favor of the proposals
described herein. The persons authorized under the proxies will vote upon any other business that may
properly come before the special meeting according to their best judgment to the same extent as the
person delivering the proxy would be entitled to vote. Other than possible procedural matters, Bank does
not anticipate that any other matters will be raised at the special meeting.

Voting by Attending the Meeting
Holders of record of Bank shares and their authorized proxies may also vote their shares in person
at the special meeting. If a shareholder attends the special meeting, he or she may submit his or her vote
in person, and any previous votes or proxies authorized by the shareholder will be superseded by the vote
that such shareholder casts at the meeting.
Revocability of Proxies
You may revoke your proxy at any time before the vote is taken at the special meeting. You may
revoke your proxy by:
1. giving written notice of revocation no later than the voting of the proxy at the special meeting to
Bank’s corporate secretary, Deborah L. Grayson:
•

if before the voting of the proxy on the date of the meeting, by personal delivery at The
Houstonian, Juniper Room, located at 111 North Post Oak Lane, Houston, Houston, Texas
77024; and

•

if delivered before the date of the meeting, at Bank’s offices, 2929 Kirby Drive, Houston,
Texas 77098;

2. delivering no later than the commencement of the special meeting a properly executed, laterdated proxy; or
3. voting in person at the special meeting; however, simply attending the special meeting without
voting will not revoke an earlier proxy.
Delivering a proxy will in no way limit your right to vote at the special meeting if you later decide to
attend in person and revoke the proxy. The persons authorized under the proxies will vote upon any other
business that may properly come before the special meeting according to their best judgment to the same
extent as the person delivering the proxy would be entitled to vote. Other than the proposals described
herein, Bank does not anticipate that any matters will be raised at the special meeting other than potential
procedural matters.
Solicitation of Proxies
The entire expense of preparing and mailing this proxy statement and any other soliciting material
(including, without limitation, costs, if any, related to advertising, printing, fees of attorneys, financial
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advisors, and solicitors, public relations, transportation, and litigation) will be borne by Bank. In addition
to the use of the mail, Bank or certain of its employees may solicit proxies by email, telephone, telegram,
and personal solicitation; however, no additional compensation will be paid to those employees in
connection with such solicitation. In the event Bank deems it necessary to engage a third party to provide
proxy solicitation, vote tabulation and/or related services, Bank may engage such third party to provide
such services for fees and expenses that Bank deems appropriate.
Tender of Certificates
Bank shareholders’ existing stock certificate(s) will be automatically converted at the effective
time of the merger into the right to receive the Per Share Merger Consideration in accordance with the
terms and provisions of the merger agreement. In order to receive the Per Share Merger Consideration for
your shares, you will be required to surrender your stock certificates as set forth in the merger agreement.
Assistance
If you need assistance in completing your proxy card, have questions regarding the special
meeting, the proposal to be made at the meeting or how to submit your proxy, or want additional copies
of this proxy statement or the enclosed proxy card, please contact Deborah L. Grayson, the Corporate
Secretary of Bank, at 2929 Kirby Drive, Houston, Texas 77098.
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THE MERGER
This discussion of the merger is qualified in its entirety by reference to the merger agreement, a
copy of which is attached to this proxy statement as Annex A. Shareholders are encouraged to read the
merger agreement carefully and in its entirety, as it is the definitive legal document that governs the
merger.
Effects of the Merger
At the effective time of the merger, Interim Bank, a wholly-owned subsidiary of Parent Bank that
will be formed for the sole purpose of effecting the merger, will merge with and into Bank. Bank will
survive the merger as a direct wholly-owned subsidiary of Parent Bank. In the merger, each outstanding
share of common stock, par value $5.00 per share, of Bank, other than shares for which dissenters’ rights
held by Bank shareholders have been perfected, will be automatically converted at the effective time of
the merger into the right to receive the Per Share Merger Consideration. Immediately after the merger,
Bank will merge with and into Parent Bank with Parent Bank as the surviving bank in the bank merger.
Background of the Merger
The summary below provides the background of the proposed merger.
During the last several years, there have been significant developments in the banking and
financial services industry. These developments have included substantial changes to the laws and
regulations affecting our industry, material changes to the regulatory environment in which we operate,
increased emphasis and dependence on automation, specialization of products and services, increased
competition from other financial institutions and financial service providers, and a trend toward
consolidation and geographic expansion. Taken together, these changes have resulted in increases in our
overhead costs, pressures on our operating margins and challenges with respect to the generation of noninterest revenue. We expect these trends to continue for the foreseeable future.
Accordingly, as a part of our strategic planning, we engaged PTCP in March 2014 to serve as our
exclusive financial advisor to identify potential merger partners or other parties that may wish to acquire
Bank. In consultation with PTCP, our board of directors considered inquiries regarding acquisitions of
Bank by, or mergers with, other financial institutions and their holding companies as well as certain
investor groups. Consistent with our fiduciary duties, we have considered and evaluated those inquiries in
light of the amount and form of consideration offered, the seriousness and specificity of the terms of the
proposed transaction, the expected future operation of our organization and other considerations and
factors that we deemed relevant in addressing or formulating our strategic plan with the goal of providing
maximum value to our shareholders and continuing to serve our customers, employees and communities.
During the process that began in 2014, initial dialogue regarding a potential transaction was held
with several partners and only one institution verbally indicated it would consider what we believed to be
a strong, high premium-priced offer. Buyer A indicated it could make a very strong offer but ultimately
never made a formal offer that matched its verbal interest level. At this point, Bank put this process on
hold.
In December 2016, Bank asked PTCP to re-start the sale process and extended PTCP’s
engagement. PTCP was thereafter asked to conduct a broad auction to contact all logical buyers. In early
2017, PTCP began a wider auction process and contacted a number of potential logical Houston area bank
buyers, and those calls led to the distribution of seventeen (17) confidentiality agreements. Of the
seventeen (17) parties that received a confidentiality agreement, twelve (12) signed and proceeded further
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and five (5) declined to proceed. Of the twelve (12) banks that signed a confidentiality agreement, six (6)
made offers to acquire Bank, including four (4) written letters of intent. Two (2) verbal indications, Buyer
A and Buyer B, were at unacceptable pricing levels. Buyer C, Buyer D, Buyer E and Parent submitted
written letters of intent. Buyer C had the highest offer, which was a majority stock offer based on a fixed
number of shares. Bank signed a letter of intent with Buyer C, but during the due diligence process, Bank
became concerned about Buyer C’s stock valuation. Buyer C ultimately withdrew its letter of intent and
pursued and announced another transaction. Buyer F, who had not initially submitted a bid, then
submitted a bid reflecting a 100% stock deal valued at $85 million. During final due diligence, Buyer F
decided not to proceed with the potential transaction. PTCP re-started discussions between Bank and
Parent, and Parent agreed in principle to an all-cash price of $85 million.
In November 2017, we received a non-binding term sheet from Parent regarding a potential
transaction that would result in the acquisition of Bank by Parent. As a result of the proposed transaction,
Parent would own 100% of the capital stock of Bank. Following preliminary discussions, our President
and Chief Executive Officer, Richard A. Lane, Jr., with the assistance of PTCP and Bank’s legal counsel,
commenced extensive negotiations with representatives of Parent regarding the specific terms of a
proposed transaction. These negotiations were memorialized in the merger agreement, which was
presented to and considered and approved by our board of directors on February 12, 2018.
PTCP delivered its financial analyses and written opinion, dated February 12, 2018, with respect
to Bank and the proposed merger to the effect that, as of such date and subject to the matters set forth in
its opinion and more fully described in “Opinion of Bank’s Financial Advisor,” the Merger Consideration
was fair, from a financial point of view, to Bank’s shareholders.
Following discussion and deliberation, Bank’s board of directors then unanimously (i) determined
that it was in the best interests of Bank and its shareholders to enter into the merger agreement and the
merger, (ii) approved the merger agreement and the merger, (iii) submitted the merger agreement for a
vote of Bank shareholders and (iv) recommended approval of the merger agreement and the merger by
Bank shareholders.
Bank’s Reasons for the Merger; Recommendation of Bank’s Board of Directors
Bank’s board of directors has unanimously (i) determined that approval of the merger agreement
and the transactions contemplated by the merger agreement, including the merger, are advisable and in
the best interest of Bank’s shareholders, (ii) approved the merger agreement and the transactions
contemplated by the merger agreement, including the merger, and (iii) recommended that Bank’s
shareholders vote “FOR” approval of the merger agreement and the transactions contemplated by the
merger agreement, including the merger.

The explanation of the reasons of Bank’s board of directors for recommending the merger and all
other information presented in this section is forward-looking in nature and, therefore, should be read in
light of the factors discussed under “Cautionary Statement Regarding Forward-Looking Statements.”
Bank’s board of directors considered the following material factors that it believes support its
determinations and recommendation with respect to the merger:
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Strategic Considerations and Benefits from the Merger
•

Bank’s board of directors’ familiarity with and review of information concerning the
business, results of operations, asset quality, financial condition, competitive position and
future prospects of Bank;

•

the current and prospective environment in which Bank operates, including national, regional
and local economic conditions and the interest rate environment, increased operating costs
resulting from regulatory initiatives and compliance mandates, the competitive environment
for banks, thrifts and other financial institutions generally and the increased regulatory
burdens on financial institutions generally, evolving trends in technology, the trend toward
consolidation in the banking industry, and the likely effects of these factors on Bank’s
potential for growth, development, productivity, profitability and strategic options;

•

the results that Bank could expect to obtain if it continued to operate independently, and the
likely benefits to its shareholders of that course of action, as compared with the value of the
merger consideration offered by Parent;

•

the limited liquidity that Bank shareholders have with respect to their investment in Bank, for
which there is no active public market;

•

the ability of Parent to pay the aggregate merger consideration without a financing
contingency;

•

the regulatory and other approvals required in connection with the mergers and the likelihood
that the approvals needed to complete the mergers will be obtained within a reasonable time
and without unacceptable conditions;

Opinion of Performance Trust Capital Partners, LLC
•

the financial analyses delivered to Bank’s board of directors by representatives of PTCP as
well as the written opinion of PTCP rendered to Bank’s board of directors on February 12,
2018 with respect to the fairness, from a financial point of view, to the holders of Bank
common stock of the Merger Consideration;

Favorable Terms of the Merger Agreement
•

the fact that the merger agreement allows Bank’s board of directors, under specified
circumstances, to change or withdraw its recommendation to the Bank shareholders with
respect to the approval of the merger; and

•

the fact that if Parent Bank is obligated to consummate the merger and the merger is not
consummated due to a breach by Parent Bank of the merger agreement and due to no fault of
Bank, then and in such event, in connection with any other damages to which Bank may be
entitled as a result of such default or breach by Parent Bank, Parent Bank shall pay all
reasonable, documented costs incurred by Bank in connection with the transactions
contemplated by the merger agreement in an amount not to exceed $500,000.
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Risks and Other Considerations
Bank’s board of directors also considered a variety of risks and other considerations concerning
the merger agreement and the merger, including the following:
•

the fact that Bank shareholders will have no ongoing equity participation in Bank, Parent or
Parent Bank following the merger, and that such shareholders will therefore cease to
participate in the future earnings of growth that Bank may achieve, or to benefit from
increases, if any, in the value of Parent’s common stock as a result of the merger;

•

the fact that, while Bank expects the merger will be consummated, there can be no guarantee
that all conditions to the parties’ obligations to consummate the merger will be satisfied, in
particular because Bank’s shareholders could elect to vote against approval of the merger at
the special meeting;

•

the fact that, under certain circumstances, Bank may be required to pay a termination fee
upon termination of the merger agreement in specified circumstances; and

•

the fact that actual or potential conflicts of interest existed relating to certain officers of Bank
although Bank’s board of directors concluded that these conflicts were either not material to
the negotiating process and/or were appropriately addressed during the process.

Bank’s board of directors unanimously concluded that the benefits of the transaction to Bank and
its shareholders outweighed any perceived risks. In view of the wide variety of factors considered, and
the complexity of these matters, Bank’s board of directors did not find it useful and did not attempt to
quantify or assign any relative or specific weights to the various factors it considered. Rather, Bank’s
board of directors viewed the decisions as being based on the totality of the information available to it. In
addition, individual members of Bank’s board of directors may have given differing weights to different
factors.
Opinion of Bank’s Financial Advisor
On February 12, 2018, PTCP rendered to Bank’s board of directors its written opinion with
respect to the fairness, from a financial point of view, to the holders of Bank common stock, of the
Merger Consideration pursuant to the merger agreement.
PTCP’s opinion was directed to Bank’s board of directors and only addressed the fairness, from a
financial point of view, to the holders of Bank common stock of the Merger Consideration and did not
address any other aspect or implication of the merger. The references to PTCP’s opinion in this proxy
statement are qualified in their entirety by reference to the full text of PTCP’s written opinion, which is
included as Annex B to this proxy statement and sets forth the procedures followed, assumptions made,
qualifications and limitations on the review undertaken and other matters considered by PTCP in
preparing its opinion. However, neither PTCP’s opinion, nor the summary of its opinion and the related
analyses set forth in this proxy statement are intended to be, and they do not constitute, advice or a
recommendation to Bank’s board or directors or any shareholder of Bank as to how to act or vote with
respect to any matter relating to the merger agreement or otherwise. PTCP’s opinion was furnished for
the use and benefit of Bank’s board of directors (in its capacity as such) in connection with its evaluation
of the merger and should not be construed as creating, and PTCP will not be deemed to have, any
fiduciary duty to Bank’s board of directors, Bank, any security holder or creditor of Bank or any other
person, regardless of any prior or ongoing advice or relationships.
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In issuing its opinion, among other things, PTCP:
•

reviewed a draft, dated February 9, 2018, of the merger agreement;

•

reviewed certain publicly available business and financial information relating to Bank and
Parent and its subsidiary Parent Bank;

•

reviewed certain other business, financial and operating information relating to Bank and
Parent and its subsidiary Parent Bank provided to PTCP by the management of Bank and the
management of Parent, including financial forecasts for Bank for the 2018 to 2022 fiscal
years ending December 31st;

•

met with, either by phone or in person, certain members of the management of Bank and
Parent to discuss the business and prospects of Bank and Parent and the proposed merger;

•

reviewed certain financial data of Bank, and compared that data with similar data for
companies with publicly traded equity securities that PTCP deemed relevant;

•

reviewed certain financial terms of the proposed merger and compared certain of those terms
with the publicly available financial terms of certain transactions that have recently been
effected or announced; and

•

considered such other information, financial studies, analyses and investigations and
financial, economic and market criteria that PTCP deemed relevant.

In connection with its review, PTCP has not independently verified any of the foregoing
information and PTCP has assumed and relied upon such information being complete and accurate in all
material respects. With respect to the financial forecasts for Bank that PTCP used in its analyses, the
management of Bank has advised PTCP, and it has assumed, that such forecasts have been reasonably
prepared on bases reflecting the best currently available estimates and judgments of the management of
Bank as to the future financial performance of Bank and PTCP expresses no opinion with respect to such
estimates or the assumptions on which they are based. PTCP has relied upon and assumed, without
independent verification, that there has been no change in the business, assets, liabilities, financial
condition, results of operations, cash flows or prospects of Bank and Parent since the respective dates of
the most recent financial statements and other information, financial or otherwise, provided to PTCP that
would be material to its analyses or its opinion, and that there is no information or any facts that would
make any of the information reviewed by PTCP incomplete or misleading. PTCP has also assumed, with
Bank’s consent, that, in the course of obtaining any regulatory or third party consents, approvals or
agreements in connection with the merger, no delay, limitation, restriction or condition will be imposed
that would have an adverse effect on Bank, Parent or the contemplated benefits of the merger and that the
merger will be consummated in accordance with the terms of the merger agreement without waiver,
modification or amendment of any term, condition or provision thereof that would be material to PTCP’s
analyses or its opinion. PTCP has assumed, with Bank’s consent, that the merger agreement, when
executed by the parties thereto, conformed to the draft reviewed by PTCP in all respects material to its
analyses.
PTCP’s opinion only addresses the fairness, from a financial point of view, of the Merger
Consideration to the holders of Bank common stock in the manner set forth in the full text of its opinion,
which is included as Annex B, and the opinion does not address any other aspect or implication of the
merger or any agreement, arrangement or understanding entered into in connection with the merger or
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otherwise, including, without limitation, the amount or nature of, or any other aspect relating to, any
compensation to any officers, trustees, directors or employees of any party to the merger, or class of such
persons, relative to the Merger Consideration or otherwise.
The issuance of PTCP’s opinion was approved by an authorized internal committee of PTCP.
PTCP’s opinion was necessarily based upon information made available to it as of the date the
opinion was delivered of February 12, 2018, and financial, economic, market and other conditions as they
existed and could be evaluated on the date the opinion was delivered. PTCP has no obligation to update,
revise, reaffirm or withdraw its opinion, or otherwise comment on or consider events occurring after the
date the opinion was delivered. PTCP’s opinion does not address the relative merits of the merger as
compared to alternative transactions or strategies that might be available to Bank, nor does it address the
underlying business decision of Bank or Bank’s board of directors to approve, recommend or proceed
with the merger. Furthermore, no opinion, counsel or interpretation is intended in matters that require
legal, regulatory, accounting, insurance, tax or other similar professional advice. It is assumed that such
opinions, counsel or interpretations have been or will be obtained from the appropriate professional
sources. Furthermore, PTCP has relied on, with Bank’s consent, advice of the outside counsel and the
independent accountants of Bank, and on the assumptions of the management of Bank, as to all legal,
regulatory, accounting, insurance and tax matters with respect to Bank, Parent, and the merger.
In preparing its opinion to Bank’s board of directors, PTCP performed a variety of analyses,
including those described below. The summary of PTCP’s analyses is not a complete description of the
analyses underlying PTCP’s opinion. The preparation of a fairness opinion is a complex process
involving various quantitative and qualitative judgments and determinations with respect to the financial,
comparative and other analytic methods employed and the adaptation and application of those methods to
the unique facts and circumstances presented. As a consequence, neither PTCP’s opinion nor the
analyses underlying its opinion are readily susceptible to partial analysis or summary description. PTCP
arrived at its opinion based on the results of all analyses undertaken by it and assessed as a whole and did
not draw, in isolation, conclusions from or with regard to any individual analysis, analytic method or
factor. Accordingly, PTCP believes that its analyses must be considered as a whole and that selecting
portions of its analyses, analytic methods and factors, without considering all analyses and factors or the
narrative description of the analyses, could create a misleading or incomplete view of the processes
underlying its analyses and opinion.
In performing its analyses, PTCP considered business, economic, industry and market conditions,
financial and otherwise, and other matters as they existed on, and could be evaluated as of, the date of its
opinion. While the results of each analysis were taken into account in reaching its overall conclusion with
respect to fairness, PTCP did not make separate or quantifiable judgments regarding individual analyses.
The implied value reference ranges indicated by PTCP’s analyses are illustrative and not necessarily
indicative of actual values nor predictive of future results or values, which may be significantly more or
less favorable than those suggested by the analyses. In addition, any analyses relating to the value of
assets, businesses or securities do not purport to be appraisals or to reflect the prices at which businesses
or securities actually may be sold, which may depend on a variety of factors, many of which are beyond
Bank’s control, Parent’s control, and PTCP’s control. Much of the information used in, and accordingly
the results of, PTCP’s analyses are inherently subject to substantial uncertainty.
PTCP’s opinion and analyses were provided to Bank’s board of directors in connection with its
consideration of the proposed merger and were among many factors considered by Bank’s board of
directors in evaluating the proposed merger. Neither PTCP’s opinion nor its analyses were determinative
of the Merger Consideration or of the views of Bank’s board of directors with respect to the proposed
merger.
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The following is a summary of the material financial analyses performed in connection with
PTCP’s opinion rendered to Bank’s board of directors on February 12, 2018. No company or transaction
used in the analyses described below is identical or directly comparable to Bank or the proposed
transaction. The analyses summarized below include information presented in tabular format. The tables
alone do not constitute a complete description of the analyses. Considering the data in the tables below
without considering the full narrative description of the analyses, as well as the methodologies
underlying, and the assumptions, qualifications and limitations affecting, each analysis, could create a
misleading or incomplete view of PTCP’s analyses.

Selected Nationwide Transactions Analysis
PTCP analyzed publicly available financial information relating to selected nationwide business
combinations and other transactions PTCP deemed relevant. PTCP considered transactions with publicly
disclosed deal values announced between January 1, 2015 and February 9, 2018 involving targets with
total assets between $250 million and $750 million, last twelve months’ (LTM) return on average assets
between 0.80% and 1.20%, tangible equity to tangible assets between 8.5% and 12.0%, and NPAs /
Assets between 0.25% and 2.00%. These transactions were selected because the target companies were
deemed to be similar to Bank in one or more respects. Except as described above, no specific numeric or
other similar criteria were used to select the selected transactions. PTCP identified a sufficient number of
transactions for purposes of its analysis but may not have included all transactions that might be deemed
comparable to the proposed merger. The 23 selected transactions used in this analysis included (buyer /
seller – announce date):
•

Independent Bank Corporation / TCSB Bancorp, Inc. – December 4, 2017

•

Peoples Bancorp Inc. / ASB Financial Corp. – October 24, 2017

•

First Bancshares, Inc. / Southwest Banc Shares, Inc. – October 24, 2017

•

Veritex Holdings, Inc. / Liberty Bancshares, Inc. – August 1, 2017

•

Triumph Bancorp, Inc. / Valley Bancorp, Inc. – July 26, 2017

•

United Community Banks, Inc. / Four Oaks Fincorp, Inc. – June 27, 2017

•

QCR Holdings, Inc. / Guaranty Bank and Trust Company – June 8, 2017

•

SmartFinancial, Inc. / Capstone Bancshares, Inc. – May 22, 2017

•

Citizens Community Bancorp, Inc. / Wells Financial Corp. – March 17, 2017

•

First Busey Corporation / Mid Illinois Bancorp, Inc. – March 13, 2017

•

Glacier Bancorp, Inc. / TFB Bancorp, Inc. – November 15, 2016

•

CenterState Banks, Inc. / Platinum Bank Holding Company – October 18, 2016

•

QCR Holdings, Inc. / Community State Bank – May 23, 2016

•

Sunshine Bancorp, Inc. / FBC Bancorp, Inc. – May 10, 2016
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•

German American Bancorp, Inc. / River Valley Bancorp – October 26, 2015

•

Renasant Corporation / KeyWorth Bank – October 29, 2015

•

Alerus Financial Corporation / Beacon Bank – September 22, 2015

•

BNC Bancorp / Southcoast Financial Corporation – August 14, 2015

•

Prosperity Bancshares, Inc. / Tradition Bancshares, Inc. – August 6, 2015

•

Glacier Bancorp, Inc. / Cañon Bank Corporation – July 30, 2015

•

Pinnacle Financial Partners, Inc. / Magna Bank – April 28, 2015

•

Ameris Bancorp / Merchants & Southern Banks of FL – January 29, 2015

•

Farmers National Banc Corp. / National Bancshares Corporation – January 27, 2015

PTCP reviewed financial data for the selected transactions, including transaction value to tangible
book value, transaction value to LTM earnings, transaction value to total assets, and premium to core
deposits, which were defined as total deposits excluding CDs greater than $100,000. Furthermore, PTCP
applied the median, 25th percentile, and 75th percentile multiples of the selected transactions to Bank’s
corresponding financial metrics as of December 31, 2017 to determine the implied equity value per share
and then compared those implied equity values per share to the Merger Consideration of $28.12 per share
in the proposed transaction, which was based on 3,022,589 common shares outstanding, which for the
avoidance of doubt does not include any outstanding options that may be converted at the effective time
of the merger into the right to receive the Per Share Merger Consideration in accordance with the merger
agreement, and an aggregate value of $85.0 million of cash consideration, which assumes that there is no
equity capital adjustment at the closing of the merger. In calculating the implied equity value based on
LTM earnings for its opinion, PTCP adjusted Bank’s reported LTM net income to exclude the
extraordinary $1.9 million loan loss provision recorded in 2017 and replace it with a normalized provision
of $0.6 million, and to exclude the impact of the deferred tax asset write-down in the fourth quarter of
2017 as a result of the change in the corporate tax rate. The results of the selected transactions analysis
are summarized below.

Transaction Value / Tangible Book Value
Transaction Value / LTM Earnings
Transaction Value / Assets
Core Deposit Premium

Transaction Value / Tangible Book Value

Proposed

Selected

Transaction

Transactions

Transactions

Transactions

Multiples
184%
20.3x
18.7%
10.4%

Median
162%
18.2x
14.7%
8.3%

25th Percentile
143%
15.3x
13.4%
5.6%

75th Percentile
179%
22.2x
16.9%
10.7%

Selected

Proposed

Implied Price

Implied Price

Implied Price

Merger

Per Share

Per Share

Per Share

Consideration

Median

25th Percentile

75th Percentile

$28.12

$24.66

$21.81

$27.31
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Selected

Transaction Value / LTM Earnings
Transaction Value / Assets
Core Deposit Premium

$28.12
$28.12
$28.12

$25.14
$22.13
$25.51

$21.13
$20.07
$22.27

$30.70
$25.44
$28.52

Selected Regional Transactions Analysis
PTCP analyzed publicly available financial information relating to selected regional business
combinations and other transactions PTCP deemed relevant. PTCP considered transactions with publicly
disclosed deal values announced between January 1, 2015 and February 9, 2018 involving targets
headquartered in Louisiana, Oklahoma, or Texas with total assets between $250 million and $1 billion
and LTM return on average assets above 0.50%. Transactions priced below 100% of the target company’s
tangible book value or above 300% of the target company’s tangible book value were excluded. The
selected transactions were selected because the target companies were deemed to be similar to Bank in
one or more respects. Except as described above, no specific numeric or other similar criteria were used
to select the selected transactions. PTCP identified a sufficient number of transactions for purposes of its
analysis but may not have included all transactions that might be deemed comparable to the proposed
merger. The 12 selected transactions used in this analysis included (buyer / target company – announce
date):
•

Heartland Financial USA, Inc. / First Bank Lubbock Bancshares – December 12, 2017

•

Independent Bank Group, Inc. / Integrity Bancshares, Inc. – November 28, 2017

•

First Financial Bankshares, Inc. / Commercial Bancshares, Inc. – October 12, 2017

•

Business First Bancshares, Inc. / Minden Bancorp, Inc. – October 6, 2017

•

Home Bancorp, Inc. / Saint Martin Bancshares, Inc. – August 23, 2017

•

Veritex Holdings, Inc. / Liberty Bancshares, Inc. – August 1, 2017

•

Equity Bancshares, Inc. / Eastman National Bancshares – July 17, 2017

•

Equity Bancshares, Inc. / Cache Holdings, Inc. – July 17, 2017

•

Prosperity Bancshares, Inc. / Tradition Bancshares, Inc. – August 6, 2015

•

Independent Bank Group, Inc. / Grand Bank – July 23, 2015

•

Home Bancorp, Inc. / Louisiana Bancorp, Inc. – June 18, 2015

•

Southwest Bancorp, Inc. / First Commercial Bancshares – May 27, 2015

PTCP reviewed financial data for the selected transactions, including transaction value to tangible
book value, transaction value to LTM earnings, transaction value to total assets, and premium to core
deposits, which were defined as total deposits excluding CDs greater than $100,000. Furthermore, PTCP
applied the median, 25th percentile, and 75th percentile multiples of the selected transactions to Bank’s
corresponding financial metrics as of December 31, 2017 to determine the implied equity value per share
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and then compared those implied equity values per share to the Merger Consideration of $28.12 per share
in the proposed transaction. The results of the selected transactions analysis are summarized below.

Transaction Value / Tangible Book Value
Transaction Value / LTM Earnings
Transaction Value / Assets
Core Deposit Premium

Transaction Value / Tangible Book Value
Transaction Value / LTM Earnings
Transaction Value / Assets
Core Deposit Premium

Proposed

Selected

Transaction

Transactions

Transactions

Transactions

Multiples
184%
20.3x
18.7%
10.4%

Median
182%
18.4x
17.0%
11.2%

25th Percentile
161%
12.1x
14.1%
8.7%

75th Percentile
196%
22.4x
20.3%
14.3%

Selected

Selected

Proposed

Implied Price

Implied Price

Implied Price

Merger
Consideration

Per Share
Median

Per Share
25th Percentile

Per Share
75th Percentile

$28.12
$28.12
$28.12
$28.12

$27.80
$25.49
$25.58
$29.13

$24.64
$16.79
$21.16
$26.08

$29.98
$30.95
$30.52
$33.02

Selected Public Companies Analysis
PTCP considered certain financial information for Bank and compared it with selected companies
whose equity is publicly traded that PTCP deemed relevant. The selected public companies listed below
include banks with total assets between $250 million and $750 million, LTM return on average assets
between 0.80% and 1.20%, tangible equity to tangible assets between 10.0% and 12.0%, NPAs / Assets
less than 2.00%, and minimum average daily trading volume of at least 200 shares per day over the last
90 days. Companies trading below 100% of tangible book value were excluded and considered not
relevant. The selected companies were selected because they were deemed similar to Bank in one or more
respects. Except as described above, no specific numeric or other similar criteria were used to select the
selected companies, and all criteria were evaluated in their entirety without application of definitive
qualifications or limitations to individual criteria. PTCP identified a sufficient number of companies for
purposes of its analysis but may not have included all publicly traded companies that might be deemed
comparable to Bank. The nine selected companies used in this analysis included:
•

Blackhawk Bancorp, Inc. – Beloit, WI

•

CCFNB Bancorp, Inc. – Bloombsburg, PA

•

Benchmark Bankshares, Inc. – Kenbridge, VA

•

Steuben Trust Corporation – Hornell, NY

•

Bank of Southern California, NA – San Diego, CA

•

York Traditions Bank – York, PA
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•

Farmers and Merchants Bancshares – Hampstead, MD

•

Summit Bank – Eugene, OR

•

Northeast Indiana Bancorp, Inc. – Huntington, IN

PTCP reviewed financial data for the selected companies, including trading value to tangible
book value and trading value to last LTM earnings. Furthermore, PTCP applied the median, 25th
percentile, and 75th percentile multiples of the selected companies to Bank’s corresponding financial
metrics as of December 31, 2017 to determine the implied equity value per share and then compared those
implied equity values per share to the Merger Consideration of $28.12 per share in the proposed
transaction. The results of the selected companies analysis are summarized below.
Proposed

Selected

Transaction

Companies

Companies

Companies

Multiples

Median

25th Percentile

75th Percentile

Transaction Value / Tangible Book Value
Transaction Value / LTM Earnings

184%
20.3x

125%
13.8x

123%
12.7x

166%
17.8x

Transaction Value / Tangible Book Value
Transaction Value / LTM Earnings

Proposed
Merger
Consideration
$28.12
$28.12

Implied
Price
Per Share
Median
$19.13
$19.13

Selected

Implied Price
Per Share
25th Percentile
$18.75
$17.63

Selected

Implied Price
Per Share
75th Percentile
$25.36
$24.69

Dividend Discount Analysis
PTCP analyzed the discounted present value of Bank’s projected free cash flows to equity for the
years ending December 31, 2018 through December 31, 2022 on a standalone basis. PTCP calculated
cash flows based on dividendable tangible common equity, which is defined as the tangible common
equity in excess of a minimum 8.0% tangible common equity to tangible assets ratio. This analysis was
based on the financial forecasts for Bank prepared by Bank’s management and approved for use in this
analysis by Bank’s management.
PTCP applied price to tangible book value multiples, ranging from 130% to 170%, to Bank’s
projected December 31, 2022 tangible book value and price to earnings multiples, ranging from 14.0x to
18.0x, to Bank’s projected calendar year 2022 net income in order to derive a range of projected terminal
values for Bank at December 31, 2022. The projected cash flows and terminal values were discounted
using rates ranging from 13.75% to 15.75%, which reflected the cost of equity capital for Bank using a
discount rate build-up method based on the sum of the risk-free rate, industry equity risk premium, size
premium, and specific company risk factor. The resulting range of present values was divided by the
number of common shares outstanding in order to arrive at a range of present values per share of common
stock. PTCP reviewed the range of per share prices derived in the dividend discount analysis and
compared them to the Merger Consideration of $28.12 per share in the proposed transaction. The results
of the dividend discount analysis are summarized below.
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Terminal Value Based on TBV Multiple
Terminal Value Based on P/E Multiple

Proposed
Merger
Consideration
$28.12
$28.12

Implied
Value
Per Share
Midpoint
$19.77
$27.51

Implied Value
Per Share
Minimum
$17.60
$24.18

Implied Value
Per Share
Maximum
$22.12
$31.11

Other Matters
Bank engaged PTCP as financial advisor in connection with the potential merger based on
PTCP’s experience, reputation, and familiarity with Bank’s business. PTCP has an investment banking
division and is regularly engaged in the valuation of businesses and securities in connection with mergers
and acquisitions. PTCP will receive a fee of for its services, a portion of which is contingent upon the
consummation of the merger and no portion of which became due upon delivery of its opinion. In
addition, Bank has agreed to indemnify PTCP and certain related parties for certain liabilities arising out
of or related to the engagement and to reimburse PTCP for certain expenses incurred in connection with
its engagement.
PTCP is a broker-dealer engaged in securities trading and brokerage activities as well as
providing investment banking and other financial services. In the ordinary course of business, PTCP and
its affiliates may acquire, hold or sell, for its and its affiliates own accounts and the accounts of
customers, equity, debt and other securities and financial instruments (including bank loans and other
obligations) of Bank, Parent and certain of their affiliates as well as provide investment banking and other
financial services to such companies and entities.
Interests of Bank Directors and Executive Officers in the Merger
Certain of Bank’s directors and executive officers have interests that may differ from, or be in
addition to, those of the shareholders of Bank with respect to the merger agreement. Each member of
Bank’s board of directors was aware of these interests and considered them in making its
recommendations in this proxy statement.

Treatment of Bank Options
At the effective time of the merger, each option to purchase shares of Bank common stock
granted under the Bank option plan that is outstanding and unexercised immediately prior to the effective
time will be cancelled and converted into the right to receive an amount in cash (without interest) equal to
the product of (i) the excess, if any, of the Per Share Merger Consideration over the exercise price per
share of Bank common stock of such Bank option and (ii) the number of shares of Bank common stock
subject to such Bank option. Any Bank option that has an exercise price per share of Bank common stock
that equals or exceeds the Per Share Merger Consideration shall be cancelled for no consideration.

Retention Agreements with Executive Officers
Each of Mr. Lane, Bank’s Chief Executive Officer, Mr. Troth, Bank’s President, Mr. Brewer,
Bank’s Vice Chairman, and Ms. Grayson, Bank’s Executive Vice President and Chief Operating Officer,
has entered into a Retention Agreement, dated as of February 13, 2018, with Parent, which will supersede
in its entirety the executive’s existing change in control agreement with Bank and pursuant to which the
executive has agreed to be employed by Parent if the merger closes. If the merger closes, the executives
will be entitled to (i) an initial payment of $1,400,000 (in the case of Mr. Lane), $800,000 (in the case of
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Mr. Troth), $750,000 (in the case of Mr. Brewer), or $575,000 (in the case of Ms. Grayson); (ii) a base
salary for 2018 of $300,000 (in the case of Mr. Lane), $220,000 (in the case of Mr. Troth and Ms.
Grayson), or $235,000 (in the case of Mr. Brewer); (iii) participate in an annual incentive bonus plan
pursuant to which the executive is guaranteed at least $200,000 (in the case of Mr. Lane), $80,000 (in the
case of Mr. Troth and Ms. Grayson), or $100,000 (in the case of Mr. Brewer) in 2018; (iv) a cash
retention bonus of $100,000 (in the case of Messrs. Lane and Troth), $250,000 (in the case of Mr.
Brewer), or $400,000 (in the case of Ms. Grayson), which retention bonus will vest in two equal
installments on the first two anniversaries of the merger closing, subject to continued employment and to
accelerated vesting upon an earlier termination of employment by Parent or due to the executive’s death
or disability; (v) in the case of Messrs. Lane, Troth, and Brewer, a restricted stock unit award having an
aggregate grant date value of $500,000 (in the case of Mr. Lane) or $300,000 (in the case of Messrs.
Troth and Brewer), which award will vest on the third anniversary of the merger closing, subject to
continued employment and to accelerated vesting on a prorated basis in the event of an earlier termination
of employment by Parent without cause or due to the executive’s death or disability); and (vi) other
employee benefits generally available to employees of Parent.
Under the applicable Retention Agreement, the executive will be subject to customary
confidentiality and nondisparagement covenants, and noncompetition and nonsolicitation covenants that
apply during the executive’s employment with Parent and until the later of the fifth anniversary of the
closing date and the second anniversary of his termination of employment. If, however, Parent terminates
the executive’s employment without cause, then Parent may elect to waive all or a portion of the period
during which the noncompetition covenant applies; and if Parent elects to enforce the noncompetition
covenant, then Parent will be required to pay the executive a monthly fee of $33,000 (in the case of Mr.
Lane), $20,000 (in the case of Mr. Troth and Ms. Grayson), or $22,333 (in the case of Mr. Brewer) and to
provide continued medical coverage (to the extent permitted by applicable law) for each month it elects to
enforce such covenant. The Retention Agreements also provide that, if any payments or benefits payable
to the executive in connection with the merger become subject to the excise tax under Section 4999 of the
Code, then such payments or benefits will be reduced such that no such payments or benefits are subject
to the excise tax, unless the executive would be better off on an after-tax basis receiving all such
payments and benefits.

Indemnification and Insurance
Pursuant to the merger agreement, following the merger, Parent Bank will be responsible for
indemnifying officers, directors, and employees of Bank to the extent that such persons were subject to
indemnification prior to the merger. Bank, in consultation with Parent, may (and at the request of Parent,
Bank shall use its reasonable best efforts to) purchase five years of “tail insurance” to provide for
indemnification of existing Bank directors, officers, and employees for acts committed prior to the date of
the merger. For additional information, see “The Merger Agreement—Indemnification and Insurance.”
Voting Agreement
B. Douglas Simpkins, Gary Johnson, Andrew A. Bernstein, Leon Leach, G. Stephen Parrott,
Larry Shryock and Scott A. Whittington, each a member of Bank’s board of directors, and R. A. Lane, Jr.,
Bank’s Chief Executive Officer and a member of Bank’s board of directors, Christine B. Lane, the wife of
R. A. Lane, Jr., Deborah L. Grayson, Bank’s Executive Vice President and Chief Operating Officer, Jerry
M. Brewer, Bank’s Vice Chairman, and Mark D. Troth, Bank’s President, who collectively beneficially
own (individually, through investment retirement accounts or as trustees for trusts), as of the record date,
589,813 shares, or approximately 19.51%, of the total outstanding shares of Bank common stock, have
each entered into the voting agreement with Parent and Bank, to, among other things, vote their respective
shares of Bank common stock in favor of the merger, unless the merger agreement has been terminated.
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Regulatory Approvals Required for the Merger
Completion of the merger is subject to prior receipt of all approvals required to be obtained from
applicable governmental and regulatory authorities. Subject to the terms and conditions of the merger
agreement, Bank, Parent and Parent Bank have agreed to use their reasonable best efforts and cooperate to
prepare and file, as promptly as possible, all necessary documentation and to obtain as promptly as
practicable all regulatory approvals required or advisable to complete the transactions contemplated by
the merger agreement. These approvals include, among others, approval from the Federal Reserve Board,
the FDIC and the Texas Department of Banking. Bank, Parent and Parent Bank have filed applications
and notifications to obtain the required regulatory approvals.

Federal Reserve Board
The merger must be approved by the Federal Reserve Board under Section 3 of the Bank Holding
Company Act of 1956 (the “BHC Act”) and the Federal Deposit Insurance Act (12 U.S.C. 1828(c)),
commonly known as the Bank Merger Act, and the Federal Reserve Board’s implementing regulations.
An application for approval of the merger was filed with the Federal Reserve Board on March 29, 2018.
In considering the approval of a transaction such as the merger, the BHC Act and related laws require the
Federal Reserve Board to review, with respect to the financial holding companies and the bank
concerned: (1) the competitive impact of the transaction; (2) financial, managerial and other supervisory
considerations, including capital positions, managerial resources and future prospects of the subject
entities; (3) the convenience and needs of the community to be served and the records of the insured
depository institutions involved in the proposal (and any affiliated institutions) under the Community
Reinvestment Act; (4) the subject entities’ effectiveness in combating money-laundering activities; and
(5) the extent to which the proposal would result in greater or more concentrated risks to the stability of
the U.S. banking or financial system.

Federal Deposit Insurance Corporation
The merger must be approved by the FDIC under the Bank Merger Act. An application for
approval of the merger was filed with the FDIC on March 29, 2018. In evaluating an application filed
under the Bank Merger Act, the FDIC generally considers: (1) the competitive impact of the transaction;
(2) financial and managerial resources and future prospects of the banks party to the bank merger or
mergers; (3) the convenience and needs of the community to be served and the record of the banks under
the Community Reinvestment Act; (4) the banks’ effectiveness in combating money-laundering activities;
and (5) the extent to which the bank merger or mergers would result in greater or more concentrated risks
to the stability of the U.S. banking or financial system.

Texas Department of Banking
The formation of the Interim Bank and the mergers must be approved by the Texas Department of
Banking. An application for approval of the merger was filed with the Texas Department of Banking on
March 29, 2018. In determining whether to approve the transaction, the Texas Department of Banking
will consider factors similar to those considered by the Federal Reserve Board and the FDIC in their
review of the applications submitted pursuant to the Bank Merger Act. Among other things, this will
include a review of financial, managerial and supervisory considerations, as well as the likely competitive
impacts and public benefits of the proposed transaction.
Bank believes that the mergers do not raise substantial antitrust or other significant regulatory
concerns and that we will be able to obtain all requisite regulatory approvals. However, Bank cannot
assure you that all of the regulatory approvals described above will be obtained and, if obtained, we
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cannot assure you as to the timing of any such approvals, our ability to obtain the approvals on
satisfactory terms or the absence of any litigation challenging such approvals. The parties have agreed
that Parent will not be required, and Bank will not be permitted, to take any action, or commit to take any
action, or agree to any condition or restrictions, in connection with obtaining the foregoing permits,
consents, approvals and authorizations of governmental entities or third parties that would reasonably be
expected to have a material adverse effect on the business, results of operations or financial condition of
Bank or Parent (measured on a scale relative to Bank as a whole) or on the expected benefits to be
received by Parent from the merger following the closing of the merger, including any determination by a
regulatory agency or other governmental entity that the merger may not be consummated as contemplated
herein, and including any requirement to sell, divest or otherwise dispose of all or any portion of any
assets or liabilities of Bank or Parent or any of their respective subsidiaries, provided that if requested by
Parent, then Bank will take or commit to take any such action, or agree to any such condition or
restriction, so long as such action, commitment, agreement, condition or restriction is binding on Bank
only in the event the closing of the merger occurs.
The parties’ obligation to complete the merger is conditioned upon the receipt of all required
regulatory approvals. Bank will use its reasonable best efforts to resolve any objections that may be
asserted by any regulatory authority with respect to the merger agreement or the merger or the other
transactions contemplated by the merger agreement.
Bank is not aware of any material governmental approvals or actions that are required for
completion of the merger other than those described above. It is presently contemplated that if any such
additional governmental approvals or actions are required, those approvals or actions will be sought.
There can be no assurance, however, that any such additional required approvals or actions will be
obtained.
Dissenters’ Rights

General
If you hold one or more shares of common stock, you are entitled to dissenters’ rights under
Texas law and have the right to dissent from the merger and have the appraised fair value of your shares
of common stock paid to you in cash. The ultimate amount any dissenting shareholders receive in an
appraisal proceeding may be less than, equal to or more than the amount they would have received under
the merger agreement. If you are contemplating exercising your right to dissent, we urge you to read
carefully the provisions of Chapter 10, Subchapter H of the TBOC, which are attached to this proxy
statement as Annex C, and consult with your legal counsel before electing or attempting to exercise these
rights. The following summary describes the steps you must take if you want to exercise your right to
dissent. This summary, however, is not a complete statement of all applicable requirements and is
qualified in its entirety by reference to Chapter 10, Subchapter H of the TBOC. You should read this
summary and the full text of the law carefully.

How to Exercise and Perfect Your Right to Dissent
To be eligible to exercise your right to dissent to the merger:
•

prior to the special meeting, you must deliver to Bank written notice of your objection to the
merger that (1) states that you will exercise your right to dissent if the merger proposal is
approved and the merger is completed and (2) provides an address to which Bank may send a
notice to you if the merger is completed;
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•

you must vote your shares of common stock “AGAINST” the approval of the merger
proposal, either by proxy or in person, at the special meeting;

•

you must provide to Bank, not later than the 20th day after Bank sends you notice that the
merger was completed, your written demand for payment that states (1) the number of shares
of Bank common stock you own, (2) your estimate of the fair value of such stock and (3) an
address to which a notice relating to the dissent and appraisal procedures may be sent to you;

•

you must submit to Bank, not later than the 20th day after you deliver to Bank your written
demand for payment described in the preceding bullet point, your certificates representing the
shares; and

•

you must continuously hold your shares of common stock from the record date through the
completion of the merger.

If you intend to dissent from the merger, you must send written notice (by mail, hand-delivery,
courier or electronic transmission), addressed to Bank’s Chief Executive Officer and Bank’s Corporate
Secretary, to:
The Bank of River Oaks
2929 Kirby Drive
Houston, Texas 77098
Attention: Chief Executive Officer
Corporate Secretary
Email: ralane@bankofriveroaks.net
dgrayson@bankofriveroaks.net
If you fail to vote your shares of Bank common stock at the special meeting against the merger
proposal, or otherwise fail to comply with any of these conditions and the merger is completed, you will
lose your right to dissent from the merger and will instead receive the Per Share Merger Consideration. If
you comply with the items set forth in the first two bullet points above and the merger is completed, Bank
will send you a written notice advising you that the merger has been completed. Bank must deliver this
notice to you within 10 days after the merger is completed. A proxy card which is signed and does not
contain voting instructions will, unless revoked, be voted “FOR” the merger proposal, will constitute a
waiver of your dissenters’ rights, and will nullify any previous written demand for appraisal.

Your Demand for Payment and Delivery of Share Certificates
If you wish to dissent from the merger and receive the fair value of your shares of Bank common
stock in cash, you must, within 20 days after the date the notice of completion of the merger was
delivered or mailed to you by Bank, send a written demand to Bank for payment of the fair value of your
shares of Bank common stock that complies with the applicable statutory requirements. The fair value of
your shares of Bank common stock will be the value of the shares on the day immediately preceding the
date of completion of the merger, excluding any appreciation or depreciation in anticipation or as a result
of the merger. Additionally, within 20 days after the date on which your written demand for payment of
the fair value of your shares is delivered to Bank, you must submit to Bank any certificates representing
your shares for purposes of making a notation on such certificates that a demand for payment of fair value
for your shares has been made under Chapter 10, Subchapter H of the TBOC. All such certificates must
be submitted to Bank at the address below. Your written demand and any notices to Bank must be sent
(by mail, hand-delivery, courier or electronic transmission), addressed to Bank’s Chief Executive Officer
and Bank’s Corporate Secretary, to:
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The Bank of River Oaks
2929 Kirby Drive
Houston, Texas 77098
Attention: Chief Executive Officer
Corporate Secretary
Email: ralane@bankofriveroaks.net
dgrayson@bankofriveroaks.net
Your written demand must state how many shares of Bank common stock you own and your
estimate of the fair value of your shares of Bank common stock. If you fail to send your written demand
to Bank within 20 days after the date the notice of completion of the merger was delivered or mailed to
you by Bank, you will be bound by the merger and you will not be entitled to receive a cash payment
representing the fair value of your shares of Bank common stock. Instead, you will receive the Per Share
Merger Consideration. The failure to submit your share certificates will have the effect, at the option of
Bank, of terminating your rights of dissent and appraisal unless a court, for good cause shown, directs
otherwise.

Actions of Bank Upon Receipt of Your Demand for Payment
Within 20 days after Bank receives your demand for payment and your estimate of the fair value
of your shares of Bank common stock, Bank must send you written notice stating whether or not it
accepts your estimate of the fair value of your shares.
If Bank’s written notice accepts your estimate, Bank will pay the amount of your estimate of fair
value within 90 days after the merger is completed. Bank will make this payment to you only if you have
surrendered the share certificates, duly endorsed for transfer to Bank, representing your shares of Bank
common stock.
If Bank’s written notice does not accept your estimate, the notice will provide Bank’s estimate of
the fair value of your shares and an offer to pay that amount to you within 120 days after the merger is
completed. To accept Bank’s offer, you must provide notice of your acceptance to Bank within 90 days
after the merger is completed, and your failure to do so within that 90-day period will constitute rejection
by you of Bank’s offer.

Payment of the Fair Value of Your Shares of Common Stock Upon Agreement of an Estimate
If you and Bank reach an agreement on the fair value of your shares of Bank common stock
within 90 days after the merger is completed, Bank must pay you the agreed amount within 120 days after
the merger is completed, if you have surrendered to Bank the duly endorsed share certificates representing
your shares of Bank common stock.

Commencement of Legal Proceedings if a Demand for Payment Remains Unsettled
If you and Bank have not reached an agreement as to the fair value of your shares of Bank
common stock within 90 days after the merger is completed, you or Bank may, within 60 days after the
expiration of such 90-day period, commence proceedings in Harris County, Texas, asking the court to
determine the fair value of your shares of Bank common stock in accordance with the TBOC. Bank has
no obligation to file such a petition in the event there are dissenting shareholders and Bank and such
dissenting shareholders are unable to reach an agreement as to the fair value of the shares. If court
proceedings are initiated, the court will determine if you have complied with the dissent provisions of the
TBOC and if you have become entitled to a valuation of and payment for your shares of Bank common
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stock. The court will appoint one or more qualified persons to act as appraisers to determine the fair value
of your shares. The appraisers will determine the fair value of your shares and will report this value to the
court. The court will consider the report, and both you and Bank may address the court about the report.
The court will determine the fair value of your shares and direct Bank to pay that amount, plus interest,
which will begin to accrue 91 days after the merger is completed. If any shareholder files a petition with
the court requesting a finding and determination of the fair value of its shares, then within 10 days of
receipt of service of such petition by Bank, Bank must file with the court a list containing the names and
addresses of all shareholders who have demanded payment for fair value of their shares and with whom
agreements as to the fair value of their shares have not been reached by Bank.

Rights as a Shareholder
If you have made a written demand on Bank for payment of the fair value of your shares of Bank
common stock, you will not thereafter be entitled to vote or exercise any other rights as a shareholder
except the right to receive payment for your shares as described herein and the right to maintain an
appropriate action to obtain relief on the ground that the merger would be or was fraudulent. In the
absence of fraud in the merger, your right under the dissent provisions described herein is the exclusive
remedy for the recovery of the value of your shares or money damages with respect to the merger.

Withdrawal of Demand
If you have made a written demand on Bank for payment of the fair value of your common stock,
you may unilaterally withdraw such demand at any time before payment for your shares has been made or
before a petition has been filed with a court for determination of the fair value of your shares. However, if
either payment of the fair value of your Bank common stock has been made by Bank or a petition has
been filed with a court for determination of the fair value of your shares, you may not withdraw your
demand on Bank for payment of fair value without Bank’s consent. If you withdraw your demand, your
rights to dissent are terminated, or you are otherwise unsuccessful in asserting your dissenters’ rights, you
will be bound by the terms of the merger and your status as a shareholder will be restored without
prejudice to any corporate proceedings, dividends or distributions which may have occurred during the
interim.
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THE MERGER AGREEMENT
The following section summarizes material provisions of the merger agreement and is qualified in
its entirety by reference to the merger agreement, a copy of which is included in this proxy statement as
Annex A. The rights and obligations of Bank are governed by the express terms and conditions of the
merger agreement and not by this summary or any other information contained in this proxy statement.
Bank’s shareholders are urged to read the merger agreement carefully and in its entirety—as well as this
proxy statement—before making any decisions regarding the merger, including the approval and adoption
of the merger agreement and the transactions contemplated by the merger agreement, including the
merger.
The merger agreement is included in this proxy statement to provide you with information
regarding its terms and is not intended to provide any factual information about Bank. The merger
agreement contains representations and warranties by each of the parties to the merger agreement. These
representations and warranties have been made solely for the benefit of the other parties to the merger
agreement and:
•

are not necessarily intended as statements of fact, but rather as a way of allocating the risk
between the parties in the event that the statements therein prove to be inaccurate;

•

have been qualified by certain disclosures that were made between the parties in connection
with the negotiation of the merger agreement, which disclosures are not reflected in the
merger agreement; and

•

may apply standards of materiality in a way that is different from what may be viewed as
material by you.

Accordingly, the representations and warranties and other provisions of the merger agreement
should not be read alone, but instead should be read together with the information provided elsewhere in
this proxy statement.
Terms of the Merger; Merger Consideration
The merger agreement provides that, on the terms and subject to the conditions set forth in the
merger agreement, at the effective time of the merger, Interim Bank will merge with and into Bank, with
Bank continuing as the surviving bank in the merger and a direct wholly-owned subsidiary of Parent
Bank. At the effective time of the merger, each outstanding share of Bank common stock, other than
shares for which dissenters’ rights held by Bank shareholders have been perfected, will be automatically
converted into the right to receive the Per Share Merger Consideration.
Immediately after the merger, Bank will merge with and into Parent Bank, with Parent Bank
continuing as the surviving bank in the bank merger.
Completion of the Merger
The parties will complete the transactions contemplated by the merger agreement when all of the
conditions to the completion of the transactions, as provided in the merger agreement, are satisfied or
waived. The merger will become effective at the date and time the parties file the certificate of merger
with the Texas Secretary of State or at such subsequent time as agreed to in writing by Parent, Parent
Bank and Bank and specified in the certificate of merger.
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Bank currently expects the closing of the merger to occur in the third calendar quarter of 2018.
However, as the merger is subject to the satisfaction or waiver of other conditions described in the merger
agreement, it is possible that factors outside the control of Bank could result in the merger being
completed at an earlier time, a later time or not at all.
Deposit and Delivery of Consideration; Exchange of Shares in the Merger
Prior to the effective time of the merger, Bank and Parent Bank will mutually agree upon and
appoint an exchange agent for the purpose of exchanging shares of Bank common stock in connection
with the merger. At the effective time of the merger, each share of Bank common stock, other than shares
for which dissenters’ rights held by Bank shareholders have been perfected, will be automatically
converted into the right to receive the Per Share Merger Consideration.
Promptly after the effective time of the merger, the exchange agent will mail to each holder of
one or more Bank stock certificates, a letter of transmittal specifying, among other things, that delivery
will be effected, and risk of loss and title to any certificates will pass, only upon proper delivery of such
certificates to the exchange agent. That letter of transmittal will also include instructions explaining the
procedure for surrendering Bank stock certificates for payment of the merger consideration.
After the effective time of the merger, shares of Bank common stock will no longer be
outstanding. At the effective time, those shares will be automatically canceled and will cease to exist, and
each certificate that previously represented shares of Bank common stock will represent only the right to
receive the Per Share Merger Consideration as described above, and any dividends or other distributions
to which the holders of the certificates become entitled upon surrender of such certificates.
Treatment of Bank Options
Under the merger agreement, at the effective time of the merger, each option to purchase shares
of Bank common stock granted under the Bank option plan that is outstanding and unexercised
immediately prior to the effective time will be cancelled and converted into the right to receive an amount
in cash (without interest) equal to the product of (i) the excess, if any, of the Per Share Merger
Consideration over the exercise price per share of Bank common stock of such Bank option and (ii) the
number of shares of Bank common stock subject to such Bank option. Any Bank option that has an
exercise price per share of Bank common stock that equals or exceeds the Per Share Merger
Consideration shall be cancelled for no consideration.
Representations and Warranties
The merger agreement contains representations and warranties made by each party to the merger
agreement regarding aspects of such party’s business, financial condition, structure and other facts
pertinent to the merger. Bank has made representations and warranties regarding, among other things:
•

due organization, organizational power, and qualification to do business;

•

capitalization and due authorization of outstanding equity;

•

authorization in connection with the merger agreement and related agreements;

•

non-contravention of the merger agreement with organizational documents, applicable law
and material agreements;
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•

absence of required governmental consents or filings in connection with the merger
agreement;

•

compliance with regulatory filing and reporting;

•

accuracy of financial statements and absence of material changes;

•

absence of undisclosed liabilities;

•

conduct of operations in the ordinary course of business and absence of Material Adverse
Effect (as hereinafter defined);

•

absence of material legal proceedings;

•

conduct of operations in compliance with applicable laws, including tax, property and
environmental laws, and maintenance of necessary government permits;

•

compliance with regulatory, environmental, employee, and employee benefits matters;

•

material contracts;

•

investment securities and derivative instruments;

•

insurance matters;

•

legal title to material leaseholds and personal property, and the absence of material
encumbrances on owned and leased property;

•

intellectual property;

•

broker’s fees;

•

no investment adviser status;

•

loan portfolio;

•

related party transactions;

•

applicable takeover laws;

•

accuracy of information supplied by Bank to shareholders and governmental entities in
connection with the merger; and

•

certain estimates of transaction expenses.
Parent and Parent Bank made representations and warranties relating to:

•

due organization, organizational power, and qualification to do business;

•

authorization in connection with the merger agreement and related agreements;
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•

non-contravention of the merger agreement with organizational documents, applicable law
and material agreements;

•

absence of required governmental consents or filings in connection with the merger
agreement;

•

availability of funds;

•

absence of material legal proceedings; and

•

absence of broker’s fees.

Many of the representations and warranties in the merger agreement are qualified by a
“materiality”, “Material Adverse Effect” or “Parent Material Adverse Effect” standard (that is, they will
not be deemed to be untrue or incorrect unless their failure to be true or correct, individually or in the
aggregate, would, as the case may be, be material or have a Material Adverse Effect or a Parent Material
Adverse Effect, as applicable). For purposes of the merger agreement, a “Material Adverse Effect”
means, with respect to Bank, any fact, event, development, circumstance, change, effect or occurrence
that (i) is, or could reasonably be expected to be, material and adverse to the business, operations,
condition (financial or otherwise), results of operations or prospects of Bank taken as a whole or
(ii) prevents or impairs, or could be reasonably likely to prevent or impair, Bank from consummating the
transactions contemplated hereby; provided, however, for purposes of the foregoing clause (i) that a
Material Adverse Effect shall not be deemed to include facts, events, developments, circumstances,
changes, effects and/or occurrences to the extent directly resulting from (A) changes after the date of the
merger agreement in GAAP or regulatory accounting requirements or published interpretations thereof,
(B) changes after the date hereof in laws, rules or regulations of general applicability to companies in the
industries in which Bank operates, (C) changes after the date of the merger agreement in global, national
or regional political conditions or general economic or market conditions affecting other companies in the
industries in which Bank operates or (D) any outbreak or escalation of hostilities, declared or undeclared
acts of war or terrorism, in each case of the foregoing (A), (B), (C) and (D), except for such facts, events,
developments, circumstances, changes, effects and/or occurrences that have a disproportionate effect on
Bank relative to other financial institutions generally. For purposes of the merger agreement, a “Parent
Material Adverse Effect” means, with respect to Parent and Parent Bank, any fact, event, development,
circumstance, change, effect or occurrence that prevents or impairs, or could be reasonably likely to
prevent or impair, Parent or Parent Bank from consummating the transactions contemplated by the merger
agreement.
Conduct of Business by Bank Pending Closing
Bank has agreed to certain covenants in the merger agreement restricting the conduct of its
business between the date of the merger agreement and the effective time of the merger. In general, Bank
has agreed to conduct its business in the ordinary course of business consistent with past practice, to use
commercially reasonable efforts to preserve intact its business organization, its rights, franchises and
other authorizations issued by governmental entities and its current relationships with its customers,
regulators, employees, vendors and other persons with which it has business or other relationships, and
take no action that is intended to or would reasonably be expected to adversely affect or materially delay
the ability of either Bank or Parent to obtain any necessary approvals of any governmental entity required
for the transactions contemplated by the merger agreement, the ability of either Bank or Parent to perform
its covenants and agreements under the merger agreement or the consummation of the transactions
contemplated by the merger agreement.
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In addition, Bank has agreed to specific restrictions relating to the conduct of its business between
the date of the merger agreement and the effective time, including, without limitation, to not do any of the
following (subject, in each case, to exceptions specified below and in the merger agreement or previously
disclosed in writing as provided in the merger agreement or as agreed in writing by the parties, or as
required by law):
•

create, incur any indebtedness for borrowed money, assume, guarantee, endorse or otherwise
as an accommodation become responsible for the obligations of any other person, or make
any loan or advance (with certain exceptions specified in the merger agreement);

•

issue any additional stock or declare or pay any dividends other than dividends previously
approved by Parent;

•

sell, lease, transfer, mortgage, encumber or otherwise dispose of any properties or assets other
than in the ordinary course of business consistent with past practice;

•

acquire direct or indirect control over any business entity, or make any other investment other
than in the ordinary course of business consistent with past practice;

•

materially restructure or change its investment securities portfolio or its portfolio duration, or
the manner in which such portfolio is classified or reported;

•

take certain actions or make certain changes with respect to employees and employee
benefits;

•

enter into certain litigation settlements;

•

waive any rights or claims other than in the ordinary course of business consistent with past
practice or agree or consent to any injunction, decree, order or judgment restricting or
adversely affecting its business or operations;

•

change methods of accounting or revalue in any material respect any assets;

•

make, change or revoke any tax election or take certain other actions related to taxes;

•

amend its organizational documents or bylaws;

•

enter into, amend or terminate material contracts, other than in the ordinary course of
business consistent with past practice;

•

make, acquire, modify or renew any loans that would be a material violation of Bank’s
policies and procedures, would not be in the ordinary course of business consistent with past
practices and safe and sound banking principles or would, when aggregated with all other
exposures to any borrower, exceed $1,500,000.00 to any borrower on a fully secured basis or
$500,000.00 to any borrower on an other than fully secured basis;

•

change in any material respect any credit policies and collateral eligibility requirements and
standards;

•

open, close, purchase, sell, consolidate, relocate or materially alter any branch;
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•

enter into any new line of business that is material, or materially change its lending,
investment, underwriting, risk and asset liability management and other banking and
operating policies that are material;

•

file any application, or otherwise take any action, to establish, relocate or terminate the
operation of any banking office;

•

make, or commit to make, any capital expenditures in excess of $100,000.00 individually or
$200,000.00 in the aggregate;

•

take any actions intended to, or reasonably likely to, result in the closing conditions to the
merger not being met or being materially delayed, except as may be required by applicable
law; or

•

commit or agree to take any of the foregoing actions.

See Section 5.2 of the merger agreement for the full list of activities that Bank is prohibited from
engaging in prior to closing.
No Solicitation
The merger agreement provides that Bank will not (i) solicit, initiate, knowingly encourage or
knowingly facilitate any inquiries regarding, or the making of any proposal or offer that constitutes, or
could reasonably be expected to lead to an alternative inquiry, proposal or offer from a person or entity
other than Parent or its subsidiaries (an “Acquisition Proposal”) relating to, or that may lead to, in a single
transaction or a series of related transactions, a merger, consolidation, business combination,
recapitalization, binding share exchange, liquidation, dissolution, joint venture or other similar transaction
or the acquisition of 20% or more of the Bank’s consolidated assets, revenues or net income or 20% or
more of the outstanding Bank common stock, (ii) engage in, continue or otherwise participate in any
discussions or negotiations regarding, or furnish to any other person any information in connection with
or for the purpose of encouraging or facilitating, an Acquisition Proposal, or (iii) approve, recommend or
enter into, or propose to approve, recommend or enter into, any letter of intent or similar document,
agreement, commitment, or agreement in principle (whether written or oral, binding or nonbinding) with
respect to an Acquisition Proposal.
However, Bank’s non-solicitation obligations are qualified by provisions which provide that Bank
may take certain otherwise prohibited actions with respect to a bona fide, unsolicited written Acquisition
Proposal if the board of directors determines in good faith, after consultation with its financial advisor and
outside legal counsel, that such Acquisition Proposal constitutes or is reasonably expected to lead to a
Superior Proposal (as hereinafter defined) and the failure to take such action would be reasonably likely
to be inconsistent with its fiduciary duties and certain other requirements are satisfied. Bank shall
promptly (and in no event later than one business day after receipt) advise Parent of any Acquisition
Proposal. Bank may recommend to its shareholders that it accept such Acquisition Proposal under
circumstances set forth in Section 6.3(b) of the merger agreement. In particular, if at any time prior to
shareholder approval of the merger agreement Bank’s board of directors receives a bona fide, unsolicited
written Acquisition Proposal and the board of directors determines in good faith, after consultation with
its financial advisor and outside legal counsel, that (i) such Acquisition Proposal did not result from a
breach of the Bank’s non-solicitation obligations under the merger agreement, (ii) such Acquisition
Proposal would result in a third party (or in the case of a direct merger between such third party and
Bank, the shareholders of such third party) acquiring, directly or indirectly, 100% of the outstanding Bank
common stock or 100% of the assets of Bank, is reasonably likely to be completed on the terms proposed,
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is not subject to any due diligence investigation or financing condition, is fully financed with available
cash on hand and is more favorable to Bank shareholders from a financial point of view than the
transactions contemplated by the merger agreement (a “Superior Proposal”) and (iii) the failure to
approve or recommend such Superior Proposal would be inconsistent with the directors’ fiduciary duties
under applicable law, then the board of directors may change its recommendation that the Bank
shareholders approve the merger agreement and may enter into negotiations and execute a definitive
agreement with respect to the Superior Proposal, subject to (A) providing five business days’ notice to
Parent of the Superior Proposal and (B) at Parent’s request, negotiating in good with faith with Parent
during such five business day period in connection with an alternative transaction, including with respect
to proposed revisions to the merger agreement that would cause such Superior Proposal to no longer
constitute a Superior Proposal.
Indemnification and Insurance
Following the merger, Parent Bank will be responsible for indemnifying officers, directors and
employees of Bank to the extent that such persons were subject to indemnification prior to the merger.
Bank, in consultation with Parent, may (and at the request of Parent, Bank shall use its reasonable best
efforts to) purchase five years of “tail insurance” to provide for indemnification of existing Bank
directors, officers and employees for acts committed prior to the date of the merger.
Conditions to the Completion of the Merger
Conditions to Bank’s, Parent’s and Parent Bank’s obligations to effect the merger, as set forth in
the merger agreement, include the following:
•

Bank shareholder approval of the merger and the other transactions contemplated by the
merger agreement;

•

All requisite regulatory approvals (including the filing of any required applications, filings or
notices with (i) the Federal Reserve Board, (ii) the FDIC and (iii) the Texas Department of
Banking, and approval of or non-objection to such applications, filings and notices) shall
have been obtained and shall remain in full force and effect or, in the case of waiting periods,
shall have expired or been terminated (and, in the case of the obligation of Parent and Parent
Bank to effect the closing of the merger, no such requisite regulatory approval would
reasonably be expected to have a material adverse effect on the business, results of operations
or financial condition of Bank or Parent (measured on a scale relative to Bank as a whole) or
on the expected benefits to be received by Parent from the mergers following the closing,
including any determination by a regulatory agency or other governmental entity that the
mergers may not be consummated as contemplated herein, and including any requirement to
sell, divest or otherwise dispose of all or any portion of any assets or liabilities of Bank or
Parent or any of their respective subsidiaries;

•

No order, injunction, decree or judgment issued by any court or governmental body or agency
of competent jurisdiction or other legal restraint or prohibition preventing the consummation
of the mergers or the other transactions contemplated by the merger agreement shall be in
effect. No statute, rule, regulation, order, injunction or decree shall have been enacted,
entered, promulgated or enforced by any governmental entity which prohibits or makes
illegal consummation of the mergers; and
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•

The merger agreement and the transaction contemplated thereby shall have been approved by
the boards of directors of Parent and Parent Bank and by Parent as the stockholder of Parent
Bank.

Additional conditions to Parent’s and Parent Bank’s obligations to effect the merger, as set forth
in the merger agreement, include the following:
•

Certain fundamental representations and warranties of Bank shall be true and correct in all
respects as of the date of the merger agreement and as of the effective time of the merger,
except to the extent such representations and warranties are expressly made only as of an
earlier date, in which case as of such earlier date, and each of the other representations and
warranties of Bank shall be true and correct in all respects (without giving effect to any
limitation as to, “Knowledge” (as defined in the merger agreement), “materiality” or
“Material Adverse Effect” set forth therein) as of the date of the merger agreement and as of
the effective time of the merger, except to the extent such representations and warranties are
expressly made only as of an earlier date, in which case as of such earlier date, except where
the failure to be so true and correct (without giving effect to any limitation as to
“Knowledge,” “materiality” or “Material Adverse Effect” set forth therein), individually or in
the aggregate, has not had and could not reasonably be expected to have a Material Adverse
Effect;

•

Bank shall have performed in all material respects each of the obligations required to be
performed by it under the merger agreement at or prior to the effective time of the merger;

•

No event or events shall have occurred that have had or would reasonably be expected to
have, either individually or in the aggregate, a Material Adverse Effect on Bank;

•

Parent shall have received a certificate signed on behalf of Bank by its Chief Executive
Officer or Chief Financial Officer stating that the conditions specified in the three
immediately preceding paragraphs have been satisfied; and

•

Holders of not more than seven and one-half percent (7.5%) of the outstanding shares of
Bank common stock shall have duly exercised their dissenters’ rights under subchapter H of
Chapter 10 of the TBOC.

Additional conditions to Bank’s obligations to effect the merger, as set forth in the merger
agreement, include the following:
•

Certain fundamental representations and warranties of Parent shall be true and correct in all
respects, and each of the other representations and warranties of Parent shall be true and
correct in all respects (without giving effect to any limitation as to, knowledge, “materiality”
or “Material Adverse Effect” set forth therein) as of the date of the merger agreement and as
of the effective time of the merger, except to the extent such representations and warranties
are expressly made only as of an earlier date, in which case as of such earlier date, except
where the failure to be so true and correct (without giving effect to any limitation as to
knowledge, “materiality” or “Material Adverse Effect” set forth therein), individually or in
the aggregate, has not had and could not reasonably be expected to have a Parent Material
Adverse Effect;
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•

Parent and Parent Bank shall have performed in all material respects each of the obligations
required to be performed by them under the merger agreement at or prior to the effective time
of the merger; and

•

Bank shall have received a certificate signed on behalf of Parent by its Chief Executive
Officer or Chief Financial Officer stating that the conditions specified in the two immediately
preceding paragraphs have been satisfied.

Termination of the Merger Agreement
The merger agreement may be terminated for reasons that include the following:
•

By mutual written consent of Bank and Parent;

•

By either Bank or Parent, if the merger shall not have occurred on or before December 31,
2018 (the “Outside Date”); provided, however, that such right to terminate shall not be
available to any party whose action or failure to act has been the cause of or resulted in the
failure of the merger to occur on or before the Outside Date and such action or failure to act
constitutes a breach of the merger agreement;

•

By either Bank or Parent, if any regulatory approval required to be obtained pursuant to the
merger agreement has been denied by the relevant governmental entity and such denial has
become final and nonappealable or any governmental entity of competent jurisdiction shall
have issued a final, nonappealable injunction permanently enjoining or otherwise prohibiting
the consummation of the transactions contemplated by the merger agreement;

•

By either Bank or Parent (provided, that the terminating party is not then in material breach
of any representation, warranty, covenant or other agreement contained in the merger
agreement) if there shall have been a breach of any of the covenants or agreements or any of
the representations or warranties (or any such representation or warranty shall cease to be
true) on the part of Parent (in the case of a termination by Bank) or Bank (in the case of a
termination by Parent) contained in the merger agreement in any respect, which breach or
failure to be true would, individually or together with all such other than uncured breaches
and failures to be true, constitute grounds for the closing conditions set forth in the merger
agreement not to be satisfied and such breach is not cured within the earlier of the Outside
Date and fifteen (15) business days after written notice thereof to Parent (in the case of a
termination by Bank) or Bank (in the case of a termination by Parent), or by its nature or
timing cannot be cured during such period;

•

By Parent, if (i) prior to the time shareholder approval for the merger is obtained, Bank or its
board of directors (A) withdraws or materially and adversely modifies (or discloses its
intention to withdraw or materially and adversely modify) its recommendation, or
recommends to its shareholders an Acquisition Proposal other than the merger, or
(B) materially breaches its obligations to not solicit any other Acquisition Proposals; or (ii) a
tender offer or exchange offer for twenty percent (20%) or more of the outstanding shares of
Bank common stock is commenced (other than by Parent or a subsidiary thereof), and the
board of directors of Bank recommends that the shareholders of Bank tender their shares in
such tender or exchange offer or otherwise fails to recommend that such shareholders reject
such tender offer or exchange offer within the ten (10) business days of the commencement
of such tender offer or exchange offer; or
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•

By Parent, if the shareholders of Bank fail to approve the merger agreement at the special
meeting.

Termination Fee
A termination fee of $3,500,000 will be payable by Bank to Parent, in the following
circumstances:
•

A bona fide Acquisition Proposal is made known to Bank’s senior management, made to
Bank’s shareholders or publicly announced, the merger agreement is terminated by Parent or
Bank because the merger has not occurred by the Outside Date and Bank consummates a
transaction with respect to an Acquisition Proposal within eighteen (18) months after the
termination;

•

A bona fide Acquisition Proposal is made known to Bank’s senior management, made to
Bank’s shareholders or publicly announced, the merger agreement is terminated by Parent
due to Bank’s breach of its covenants, agreements or representations and warranties in the
merger agreement, and Bank consummates a transaction with respect to an acquisition
proposal within eighteen (18) months after the termination; or

•

The merger agreement is terminated by Parent because (i) prior to the time shareholder
approval for the merger is obtained, Bank or its board of directors (A) withdraws or
materially and adversely modifies (or discloses its intention to withdraw or materially and
adversely modify) its recommendation, or recommends to its shareholders an Acquisition
Proposal other than the merger, or (B) materially breaches its obligations to not solicit any
other Acquisition Proposals; or (ii) a tender offer or exchange offer for twenty percent (20%)
or more of the outstanding shares of Bank common stock is commenced (other than by Parent
or a subsidiary thereof), and the board of directors of Bank recommends that the shareholders
of Bank tender their shares in such tender or exchange offer or otherwise fails to recommend
that such shareholders reject such tender offer or exchange offer within the ten (10) business
days of the commencement of such tender offer or exchange offer.

Reimbursement of Bank Expenses
In the event that Parent Bank is obligated to consummate the merger and the merger is not
consummated due to a breach by Parent Bank of the merger agreement and due to no fault of Bank, then
and in such event, in connection with any other damages to which Bank may be entitled as a result of
such default or breach by Parent Bank, Parent Bank shall pay all reasonable, documented costs incurred
by Bank in connection with the transactions contemplated by the merger agreement in an amount not to
exceed $500,000.
Amendment of the Merger Agreement
The merger agreement may be amended or supplemented in any and all respects by written
consent of each of Parent, Parent Bank and Bank, with the exception that, following receipt of Bank
shareholder approval, no provision in the merger agreement can be amended if it would require further
approval by Bank shareholders, without such approval.
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MATERIAL U.S. FEDERAL INCOME TAX CONSEQUENCES OF THE MERGER
The following is a general discussion of the material U.S. federal income tax consequences of the
merger to U.S. holders (as defined below) of Bank common stock whose shares are exchanged for cash
pursuant to the merger. This discussion does not address U.S. federal income tax consequences with
respect to holders other than U.S. holders. This discussion is based on the provisions of the Internal
Revenue Code of 1986, as amended (the “Code”), applicable U.S. Treasury Regulations promulgated
thereunder, judicial opinions and administrative rulings and published positions of the Internal Revenue
Service (the “IRS”), each as in effect as of the date hereof. These authorities are subject to change or
differing interpretations, possibly on a retroactive basis, and any such change or interpretation could
affect the accuracy of the statements and conclusions set forth in this discussion. This discussion is for
general information purposes only and does not purport to be a complete analysis of all potential tax
consequences. This discussion does not address any tax consequences arising under the unearned income
Medicare contribution tax pursuant to the Health Care and Education Reconciliation Act of 2010, nor
does it address any tax consequences arising under state, local or foreign tax laws or U.S. federal tax laws
other than those pertaining to the U.S. federal income tax. This discussion is not binding on the IRS or the
courts and, therefore, could be subject to challenge, which could be sustained. No ruling is intended to be
sought from the IRS with respect to the merger.
For purposes of this discussion, the term “U.S. holder” means a beneficial owner of Bank
common stock that is for U.S. federal income tax purposes (i) an individual citizen or resident of the
United States, (ii) a corporation, or entity treated as a corporation for U.S. federal income tax purposes,
organized in or under the laws of the United States or any state thereof or the District of Columbia, (iii) a
trust if (a) a court within the United States is able to exercise primary supervision over the administration
of the trust and one or more U.S. persons have the authority to control all substantial decisions of the trust
or (b) such trust has made a valid election to be treated as a U.S. person for U.S. federal income tax
purposes or (iv) an estate, the income of which is includible in gross income for U.S. federal income tax
purposes, regardless of its source.
This discussion applies only to U.S. holders who hold Bank common stock as a capital asset
within the meaning of Section 1221 of the Code (generally, property held for investment). Further, this
discussion does not purport to consider all aspects of U.S. federal income taxation that may be relevant to
a U.S. holder in light of its particular circumstances, or that may apply to U.S. holders subject to special
treatment under U.S. federal income tax laws (including, for example, insurance companies, dealers or
brokers in securities or foreign currencies, traders in securities who elect the mark-to-market method of
accounting, holders subject to the alternative minimum tax, U.S. holders that have a functional currency
other than the U.S. dollar, tax-exempt organizations, governmental agencies or instrumentalities, taxqualified retirement plans, banks and other financial institutions, mutual funds, certain former citizens or
former long-term residents of the U.S., partnerships (or other entities or arrangements treated as
partnerships for U.S. federal income tax purposes), S corporations, or other pass-through entities or
investors in such partnerships, S corporations or other pass-through entities, real estate investment trusts,
regulated investment companies, U.S. holders who hold shares of common stock as part of a hedge,
straddle, constructive sale, conversion or other integrated transaction, and U.S. holders who acquired their
Bank common stock through the exercise of employee stock options or other compensation
arrangements). This discussion also does not address the U.S. federal income tax consequences to holders
of Bank common stock who exercise dissenters’ rights in connection with the merger under the TBOC.
If a partnership (including for this purpose any entity or arrangement treated as a partnership for
U.S. federal income tax purposes) holds Bank common stock, the tax treatment of a partner in such
partnership will generally depend on the status of the partners and the activities of the partnership. If you
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are, for U.S. federal income tax purposes, a partner in a partnership holding Bank common stock, you
should consult your tax advisor.
This summary of material U.S. federal income tax consequences is for general information
purposes only and is not tax advice. Holders of Bank common stock are urged to consult their own
tax advisors to determine the particular tax consequences to them of the merger, including the
applicability and effect of the alternative minimum tax, the unearned income Medicare
contribution tax and any other U.S. federal, or state, local, foreign or other tax laws.
The receipt of cash by U.S. holders in exchange for Bank common stock pursuant to the merger
will be a taxable transaction for U.S. federal income tax purposes. In general, for U.S. federal income tax
purposes, a U.S. holder who receives cash in exchange for Bank common stock pursuant to the merger
will recognize gain or loss in an amount equal to the difference, if any, between (1) the amount of cash
received and (2) the U.S. holder’s adjusted tax basis in its Bank common stock.
Any such gain or loss will be long-term capital gain or loss if a U.S. holder’s holding period in
Bank common stock surrendered in the merger is greater than one year as of the date of the merger. Longterm capital gains of certain non-corporate holders, including individuals, are generally subject to U.S.
federal income tax at preferential rates. The deductibility of capital losses is subject to limitations. If a
U.S. holder acquired different blocks of Bank common stock at different times or different prices, such
U.S. holder must determine its adjusted tax basis and holding period separately with respect to each block
of Bank common stock.

Information Reporting and Backup Withholding
Payments made in exchange for shares of Bank common stock pursuant to the merger may be
subject, under certain circumstances, to information reporting and backup withholding (currently at a rate
of 24%). To avoid backup withholding, a non-corporate U.S. holder that does not otherwise establish an
exemption should complete and return to the applicable withholding agent a properly completed and
executed IRS Form W-9, certifying under penalties of perjury that such U.S. holder is a “United States
person” (within the meaning of the Code), that the taxpayer identification number provided is correct, and
that such U.S. holder is not subject to backup withholding.
Backup withholding is not an additional tax. Any amounts withheld under the backup
withholding rules may be refunded or credited against a holder’s U.S. federal income tax liability, if any,
provided that such holder furnishes the required information to the IRS in a timely manner.
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SECURITY OWNERSHIP OF CERTAIN BENEFICIAL OWNERS AND EXECUTIVE
MANAGEMENT OF BANK
Security Ownership of Management
The following table sets forth the number of shares of Bank common stock owned beneficially
(as determined pursuant to Rule 13d-3 under the Securities Exchange Act of 1934) as of April 10, 2018
(unless another date is specified by footnote below), by each director of Bank and each executive officer
of Bank, and by all directors and executive officers of Bank as a group:

Name of Individual or Group

R. A. Lane, Jr.
Mark Troth
B. Douglas Simpkins
Gary Johnson
Andrew A. Bernstein
Scott Whittington
Deborah L. Grayson
Jerry Brewer
G. Stephen Parrott
Leon Leach
Larry Shryock
Directors and Executive Officers as a Group (a total of 11 persons)

Amount and Nature of Beneficial
Ownership *
Percent of
Shares
Options
Class (1)

110,179
93,570
83,942
67,532
58,599
57,726
42,265
34,067
32,109
6,580
3,244
589,813

—
—
—
—
—
500
2,102
—
—
—
—
2,602

3.6452%
3.0957%
2.7772%
2.2342%
1.9387%
1.9260%
1.4668%
1.1271%
1.0623%
**
**
19.5135%

*
Unless otherwise indicated, each person listed has the sole power to vote and dispose of the shares
listed. For each individual or entity that holds options, warrants or rights to acquire shares within 60 days of the date
set forth above, the shares of Bank common stock underlying those securities are treated as owned by that holder
and as outstanding shares when that holder’s percentage ownership of Bank common stock is calculated. That Bank
common stock subject to any such option, warrant or other right acquire shares is not treated as outstanding when
the percentage ownership of any other holder is calculated.
**

The percent of class owned is less than 1%.

(1)

Based on a total of 3,022,589 shares of Bank common stock outstanding as of April 10, 2018.
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ANNEX A

AGREEMENT AND PLAN OF MERGER
by and among
HILLTOP HOLDINGS INC.
PLAINSCAPITAL BANK
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___________________________
Dated as of February 13, 2018
___________________________
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AGREEMENT AND PLAN OF MERGER
This Agreement and Plan of Merger (this “Agreement”), dated as of February 13,
2018, is by and among Hilltop Holdings Inc., a Maryland corporation (“Parent”), PlainsCapital
Bank, a Texas banking association and an indirect, wholly-owned subsidiary of Parent (“Parent
Bank”), and The Bank of River Oaks, a Texas banking corporation (“Bank”).
RECITALS
WHEREAS, the parties intend that (a) Interim Bank (as defined below) shall, on
the terms and subject to the conditions set forth in this Agreement, merge with and into Bank
(the “Merger”), with Bank as the surviving bank in the Merger; and (b) immediately thereafter,
Bank, in its capacity as the surviving bank in the Merger, shall, on the terms and subject to the
conditions set forth in this Agreement and the Bank Merger Agreement (as defined below),
merge with and into Parent Bank (the “Bank Merger” and together with the Merger, the
“Mergers”), with Parent Bank as the surviving bank in the Bank Merger (the “Surviving Bank”);
WHEREAS, the board of directors of each of Parent and Parent Bank has adopted
and approved this Agreement and the transactions contemplated hereby, including the Mergers;
WHEREAS, the board of directors of Bank has adopted this Agreement and the
transactions contemplated hereby, including the Mergers, and has resolved to recommend that
the shareholders of Bank approve this Agreement and the transactions contemplated hereby,
including the Mergers;
WHEREAS, certain officers of Bank have each simultaneously herewith entered
into Retention Agreements (each, a “Retention Agreement”) in connection with the transactions
contemplated hereby;
WHEREAS, as an inducement for Parent to enter into this Agreement, certain
officers and directors of Bank have simultaneously herewith entered into a Voting and Support
Agreement (the “Support Agreement”); and
WHEREAS, the parties desire to make certain representations, warranties and
agreements in connection with the Mergers and also to prescribe certain conditions to the
Mergers.
NOW, THEREFORE, in consideration of the foregoing and the representations,
warranties, covenants and agreements set forth herein, and for other good and valuable
consideration, and intending to be legally bound, the parties hereto agree as follows:
ARTICLE I
DEFINITIONS
1.1
Certain Defined Terms. Unless the context otherwise requires, the following
terms, when used in this Agreement, shall have the respective meanings specified below (such
meanings to be equally applicable to the singular and plural forms of the terms defined):
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“Acceptable Confidentiality Agreement” shall mean any customary
confidentiality agreement that contains provisions that are no less favorable to Bank than those
applicable to Parent that are contained in the Confidentiality Agreement.
“Accrued Interest” shall mean, as of any date, (a) with respect to a Deposit,
interest which is accrued on such Deposit to but excluding such date and not yet posted to the
relevant deposit account and (b) with respect to a Loan, interest which is accrued on such Loan
to but excluding such date and not yet paid.
“Affiliate” of a Person shall mean any Person that directly, or indirectly through
one or more intermediaries, controls, or is controlled by, or is under common control with, such
Person.
“Aggregate Exercise Price” shall mean the aggregate exercise price of all In-theMoney Options.
“Aggregate Merger Consideration” shall mean an amount in cash equal to
(a) eighty-five million and no/100 dollars ($85,000,000.00) less (b) the Equity Capital
Adjustment, if any.
“Agreement” shall have the meaning stated in the Preamble to this Agreement.
“Acquisition Proposal” shall mean any inquiry, proposal or offer from any person
(other than Parent and its Subsidiaries) relating to, or that may lead to, in a single transaction or a
series of related transactions, (A) a merger, consolidation, business combination, recapitalization,
binding share exchange, liquidation, dissolution, joint venture or other similar transaction
involving Bank, but expressly excluding loan participation agreements and similar inter-bank
transactions, (B) any acquisition of twenty percent (20%) or more of the outstanding Bank
Common Stock or securities of Bank representing twenty percent (20%) or more of the voting
power of Bank, (C) any acquisition of assets or businesses of Bank, including pursuant to a joint
venture, representing twenty percent (20%) or more of the consolidated assets, revenues or net
income of Bank, (D) any tender offer or exchange offer that if consummated would result in any
person beneficially owning twenty percent (20%) or more of the outstanding Bank Common
Stock or securities of Bank representing twenty percent (20%) or more of the voting power of
Bank or (E) any combination of the foregoing types of transactions if the sum of the percentage
of consolidated assets, consolidated revenues or earnings and Bank Common Stock (or voting
power of securities of Bank other than the Bank Common Stock) involved is twenty percent
(20%) or more.
“Balance Sheet” shall have the meaning stated in Section 3.6(a).
“Balance Sheet Methodologies” shall mean the accounting principles set forth on
Section 1.1(a) of the Disclosure Schedule.
“Bank” shall have the meaning stated in the Preamble to this Agreement.
“Bank Acquisition Agreement” shall have the meaning stated in Section 6.3(b).
Section 6.3(b).

“Bank Adverse Recommendation Change” shall have the meaning stated in

“Bank Articles of Association” shall mean the articles of association of Bank, as
in effect as of the date of this Agreement.
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“Bank Benefit Plans” shall mean all “employee benefit plans” (as defined in
Section 3(3) of ERISA), whether or not subject to ERISA, and all bonus, stock option, stock
purchase, restricted stock, incentive, deferred compensation, retiree medical or life insurance,
supplemental retirement, severance or other benefit plans, programs or arrangements, and all
retention, employment, termination, severance or other contracts or agreements to which Bank or
any of its ERISA Affiliates is a party, with respect to which Bank or any of its ERISA Affiliates
has any current or future obligation or that are maintained, contributed to or sponsored by Bank
or any of its ERISA Affiliates for the benefit of any current or former employee, officer, director
or individual independent contractor of Bank or any of its ERISA Affiliates.
Agreement.

“Bank Bylaws” shall mean the bylaws of Bank, as in effect as of the date of this
“Bank Certificates of Merger” shall have the meaning stated in Section 2.11.

of Bank.

“Bank Common Stock” shall mean the common stock, par value $5.00 per share,

“Bank Deferred Compensation Plan” shall mean the Bank Nonqualified
Supplemental Deferred Compensation Plan.
“Bank Financial Statements” shall have the meaning stated in Section 3.6(a).
“Bank Indemnified Party” shall have the meaning stated in Section 6.7(a).
“Bank Intellectual Property” shall have the meaning stated in Section 3.21(a).
“Bank Merger” shall have the meaning stated in the first Recital.
“Bank Merger Agreement” shall have the meaning stated in Section 2.11.
“Bank Option Plan” shall mean The Bank of River Oaks Stock Option Plan.
“Bank Option” shall have the meaning stated in Section 2.8(a).
“Bank Policies” shall have the meaning stated in Section 3.19.
“Bank Proxy Statement” shall have the meaning stated in Section 6.3.
“Bank Board Recommendation” shall have the meaning stated in Section 6.3.
“Bank Regulatory Agreement” shall have the meaning stated in Section 3.15.
“Bank Shareholder Meeting” shall have the meaning stated in Section 6.3.
“BHCA” shall mean the Bank Holding Company Act of 1956, as amended.
“Borrower” shall mean any person or entity (including any Affiliate, shareholder,
member or partner of such person or entity) and any guarantor, surety, spouse, co-maker or coobligor of any extension of credit to any person or entity.
“Cancelled Shares” shall have the meaning stated in Section 2.7(e).
“Certificate of Merger” shall have the meaning stated in Section 2.2.
“Certificates” shall have the meaning stated in Section 2.9(b).
“Claim” shall have the meaning stated in Section 6.7(a).
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“Closing” shall have the meaning stated in Section 2.3.
“Closing Dividend” shall mean a dividend that is declared and paid by Bank
immediately prior to the Effective Time in respect of the quarterly period, if any, (a) that
contains the Closing Date and (b) in respect of which no dividend has otherwise been accrued,
declared or paid, in an aggregate amount paid to all holders of Bank Common Stock equal to (i)
the sum of (x) the amount Bank was permitted to pay, in the aggregate, as dividends pursuant to
Section 5.2(b)(ii)(A) plus (z) the product of (A) the number of outstanding shares of Bank
Common Stock immediately prior to the Closing, (B) $0.152 per share of Bank Common Stock
and (C) the fraction the numerator of which is the number of days in the period commencing on
the first day of such quarterly period and ending on the Closing Date and the denominator of
which is the total number of days in such quarterly period minus (ii) the aggregate amount of
dividends declared and/or paid by Bank as permitted by Section 5.2(b)(ii)(A).
“Closing Date” shall have the meaning stated in Section 2.3.
“Code” shall mean the Internal Revenue Code of 1986, as amended.
“Confidentiality Agreement” shall mean the Confidentiality Agreement, dated as
of January 12, 2017, by and between Bank and Parent (as it may be amended from time to time).
“Continuing Employee” shall have the meaning stated in Section 6.6(a).
“Corporate Entity” shall mean a bank, corporation, partnership, limited liability
company or other organization, whether an incorporated or unincorporated organization.
“CRA” shall mean the Community Reinvestment Act of 1977.
“Deposit(s)” shall mean deposit liabilities with respect to deposit accounts booked
by Bank, as of the Effective Time, which constitute “deposits” for purposes of the Federal
Deposit Insurance Act, 12 U.S.C. § 1813, including collected and uncollected deposits and
Accrued Interest.
“Derivative Transactions” shall have the meaning stated in Section 3.17.
“Disclosure Schedule” shall mean the disclosure schedule dated as of the date of
this Agreement and delivered by Bank to Parent concurrent with the execution and delivery of
this Agreement.
“Dissenting Shares” shall have the meaning stated in Section 2.7(f).
“Effective Time” shall have the meaning stated in Section 2.2.
“Equity Capital” shall mean the sum of “common stock,” “capital surplus,”
“treasury stock,” “retained earnings” and “accumulated other comprehensive income (loss)” of
Bank on a consolidated basis, as determined in accordance with GAAP and this Agreement,
including the Balance Sheet Methodologies, and as set forth on the Final Closing Balance Sheet;
provided that for purposes of calculating Equity Capital, (a) there shall be included, without
duplication, accruals or deductions made for the extraordinary items related to the Merger
(including, for the avoidance of doubt, dividends declared prior to the Closing, including the
Closing Dividend), this Agreement and the transactions contemplated hereby, including, but not
limited to, reductions for: (i) the after-tax amount of any fees and commissions payable to any
broker, finder, financial advisor or investment banking firm in connection with this Agreement
and the transactions contemplated hereby; (ii) the after-tax amount of any legal and accounting
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fees payable in connection with the Merger, this Agreement, the Bank Merger, related regulatory
filings, and the transactions contemplated hereby; (iii) all amounts related to any obligation of
Bank to pay any party consideration in connection with or triggered by the transactions
contemplated by this Agreement, including under any agreement or arrangement with a third
party (including, for the avoidance of doubt, termination costs for the contracts set forth on
Section 1.1(c) of the Disclosure Schedule) or the amount of severance, bonus, change of control
or other similar payment rights of any officer, director, manager or employee of Bank that are
payable (whether prior to, on or after the Closing Date), triggered or accelerated as a result of the
transactions contemplated by this Agreement and any Tax reimbursements or payroll Taxes
related thereto; and (iv) the after-tax cost of the assignment of any Bank-owned life insurance
policy for the benefit of the individual set forth on Section 1.1(d) of the Disclosure Schedule; and
(b) there shall be added to the allowance for loan losses any amount required such that the
allowance for loan losses of Bank shall be not less than 0.98% of Bank’s aggregate gross Loans.
“Equity Capital Adjustment” shall mean an amount in cash that is equal to the
greater of (a) the Equity Capital Target less the Equity Capital (if the result is positive) and (b)
zero.
“Equity Capital Target” shall mean, for any given period, the amount in dollars
set forth on Schedule A hereto for such period.
“Environmental Laws” shall have the meaning stated in Section 3.18.
amended.

“ERISA” shall mean the Employee Retirement Income Security Act of 1974, as

“ERISA Affiliate” shall mean, with respect to any entity, trade or business, any
other entity, trade or business that is, or was at the relevant time, a member of a group described
in Section 414(b), (c), (m) or (o) of the Code or Section 4001(b)(1) of ERISA that includes or
included the first entity, trade or business, or that is, or was at the relevant time, a member of the
same “controlled group” as the first entity, trade or business pursuant to Section 4001(a)(14) of
ERISA.
“Estimated Closing Balance Sheet” shall have the meaning stated in
Section 2.10(a).
“Exchange Agent” shall have the meaning stated in Section 2.9(a).
“Exchange Agent Agreement” shall have the meaning stated in Section 2.9(a).
“Exchange Fund” shall have the meaning stated in Section 2.9(a).
“Federal Reserve Board” shall mean the Board of Governors of the Federal
Reserve System.
“Final Closing Balance Sheet” shall have the meaning stated in Section 2.10(b).
“FDIC” shall have the meaning stated in Section 3.1(a).
“Fully Diluted Common Shares” shall mean the sum, without duplication, of
(a) the aggregate the number of shares of Bank Common Stock issued and outstanding
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immediately prior to the Effective Time (excluding Cancelled Shares), plus (b) the aggregate
number of shares of Bank Common Stock underlying In-the-Money Options.
“GAAP” shall mean United States generally accepted accounting principles.
“Governmental Entity” shall mean any court, administrative agency, arbitrator or
commission or other governmental, prosecutorial or regulatory authority or instrumentality, or
any SRO.
“Holders” shall have the meaning stated in Section 2.9(b).
“Intellectual Property” shall mean any or all of the following and all rights in,
arising out of or associated with: all patents, trademarks, trade names, service marks, domain
names, database rights, copyrights and any applications therefor, mask works, net lists,
technology, web sites, know-how, trade secrets, inventory, ideas, algorithms, processes,
computer software programs or applications (in both source code and object code form), and
tangible or intangible proprietary information or material of a Person.
“Interim Bank” shall have the meaning stated in Section 2.12.
“In-the-Money Option” shall mean any Bank Option that has an exercise price per
share of Bank Common Stock that is less than the Per Share Merger Consideration.
“IRS” shall mean the Internal Revenue Service.
“Knowledge” with respect to Bank shall mean the knowledge after due inquiry of
those individuals set forth on Section 1.1(b) of the Disclosure Schedule.
“Leased Premises” shall mean all parcels of real property leased to Bank pursuant
to the Real Property Leases.
“Letter of Transmittal” shall have the meaning stated in Section 2.9(b).
“Lien” shall mean any lien, claim, charge, option, encumbrance, mortgage, pledge
or security interest or other restriction of any kind.
“Loan Documentation” shall mean all Loan files and all documents included in
Bank’s file or imaging system with respect to a Loan, including loan applications, notes, security
agreements, deeds of trust, collectors’ notes, appraisals, credit reports, disclosures, titles to
collateral, verifications (including employment verification, deposit verification, etc.),
mortgages, loan agreements, including building and loan agreements, guarantees, pledge
agreements, financing statements, intercreditor agreements, participation agreements, sureties
and insurance policies (including title insurance policies) and all modifications, waivers and
consents relating to any of the foregoing.
“Loan Tape” shall mean a data storage disk produced by Bank from its
management information systems regarding the Loans.
“Loans” shall mean all written or oral loan agreements, notes or borrowing
arrangements (including leases, credit enhancements, commitments, guarantees and interestbearing assets) payable to Bank.
“Material Adverse Effect” shall mean, with respect to Bank, any fact, event,
development, circumstance, change, effect or occurrence that (i) is, or could reasonably be
expected to be, material and adverse to the business, operations, condition (financial or
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otherwise), results of operations or prospects of Bank taken as a whole or (ii) prevents or
impairs, or could be reasonably likely to prevent or impair, Bank from consummating the
transactions contemplated hereby; provided, however, for purposes of the foregoing clause (i)
that a Material Adverse Effect shall not be deemed to include facts, events, developments,
circumstances, changes, effects and/or occurrences to the extent directly resulting from (A)
changes after the date hereof in GAAP or regulatory accounting requirements or published
interpretations thereof, (B) changes after the date hereof in laws, rules or regulations of general
applicability to companies in the industries in which Bank operates, (C) changes after the date
hereof in global, national or regional political conditions or general economic or market
conditions affecting other companies in the industries in which Bank operates or (D) any
outbreak or escalation of hostilities, declared or undeclared acts of war or terrorism, in each case
of the foregoing (A), (B), (C) and (D), except for such facts, events, developments,
circumstances, changes, effects and/or occurrences that have a disproportionate effect on Bank
relative to other financial institutions generally.
“Material Contract” shall have the meaning stated in Section 3.14(a).
Section 6.1(a).

“Materially Burdensome Regulatory Condition” shall have the meaning stated in
“Maximum Amount” shall have the meaning stated in Section 6.7(c).
“Merger” shall have the meaning stated in the first Recital.
“Mergers” shall have the meaning stated in the first Recital.
“Minimum Allowance” shall have the meaning stated in Section 6.11.

“Multiemployer Plan” shall mean a “multiemployer plan” within the meaning of
Section 4001(a)(3) of ERISA.
“Outside Date” shall have the meaning stated in Section 8.1(b).
“Parent” shall have the meaning stated in the Preamble to this Agreement.
“Parent Bank” shall have the meaning stated in the Preamble to this Agreement.
“Parent Disclosure Schedule” shall mean the disclosure schedule dated as of the
date of this Agreement with respect to Parent and Parent Bank and delivered by Parent to Bank
concurrent with the execution and delivery of this Agreement.
“Parent Material Adverse Effect” shall mean, with respect to Parent and Parent
Bank, any fact, event, development, circumstance, change, effect or occurrence that prevents or
impairs, or could be reasonably likely to prevent or impair, Parent or Parent Bank from
consummating the transactions contemplated hereby.
“Parent Representatives” shall have the meaning stated in Section 6.2.
“Per Share Merger Consideration” shall mean an amount in cash equal to the
quotient of (a) the sum of (i) the Aggregate Merger Consideration and (ii) the Aggregate
Exercise Price, divided by (b) the number of Fully Diluted Common Shares.
“Permitted Encumbrances” shall have the meaning stated in Section 3.20(a).
“Person” shall mean any individual, Corporate Entity or Governmental Entity.
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“Personal Property” shall mean all of the personal property of Bank consisting of
the trade fixtures, shelving, furniture, on-premises ATMs, equipment, security systems, safe
deposit boxes (exclusive of contents), vaults, sign structures and supplies excluding any items
consumed or disposed of, but including new items acquired or obtained, in the ordinary course of
the operation of the business of Bank.
“Personal Property Leases” shall mean the leases under which Bank leases
Personal Property.
“Pool” shall have the meaning stated in Section 3.24(j).
“Proceedings” shall have the meaning stated in Section 3.9.
“Real Property Leases” shall mean the leases, subleases, licenses or other
contracts (including all amendments, modifications, and supplements thereto) pursuant to which
Bank leases land and/or buildings, together with the real property rights (including security
deposits), benefits and appurtenances pertaining thereto and rights in respect thereof, including
ground leases, that are listed on Section 3.20(c) of the Disclosure Schedule.
“Regulatory Agencies” shall have the meaning stated in Section 3.5.
“Reports” shall have the meaning stated in Section 3.5.
“Representatives” shall have the meaning stated in Section 6.8(a).
“Requisite Bank Vote” shall have the meaning stated in Section 3.3(a).
“Requisite Regulatory Approvals” shall have the meaning stated in Section 3.4.
“Retention Agreement” shall have the meaning stated in the fourth Recital.
“SRO” shall mean any domestic or foreign securities, broker-dealer, investment
adviser and insurance industry self-regulatory organization.
“Subsidiary” shall mean, when used with respect to any party, any Corporate
Entity which is consolidated with such party for financial reporting purposes or which otherwise
would be deemed to be a subsidiary of such party within the meaning of the BHCA.
“Superior Proposal” shall mean a bona fide, unsolicited written Acquisition
Proposal (A) that if consummated would result in a third party (or in the case of a direct merger
between such third party and Bank, the shareholders of such third party) acquiring, directly or
indirectly, 100% of the outstanding Bank Common Stock or 100% of the assets of Bank, taken as
a whole and (B) that the board of directors of Bank determines in good faith, after consultation
with its financial advisor and outside legal counsel, taking into account all financial, legal,
regulatory and other aspects of such proposal, including all conditions contained therein and the
person making such Acquisition Proposal, is reasonably likely to be completed on the terms
proposed, is not subject to any due diligence investigation or financing condition, and is fully
financed with available cash on hand, or is otherwise fully backed by written financing
commitments in full force and effect and (taking into account any changes to this Agreement
proposed by Parent in response to such Acquisition Proposal), is more favorable to the
shareholders of Bank from a financial point of view than the Merger.
“Support Agreement” shall have the meaning stated in the fifth Recital.
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“Surviving Bank” shall have the meaning stated in the first Recital.
“Tax” or “Taxes” shall mean all federal, state, local, and foreign income, excise,
gross receipts, gross income, ad valorem, profits, gains, property, capital, sales, transfer, use,
value-added, stamp, documentation, payroll, employment, severance, withholding, duties,
license, intangibles, franchise, escheat, backup withholding, environmental, occupation,
alternative or add-on minimum taxes, imposed by any Governmental Entity, and other taxes,
charges, levies or like assessments, and including all penalties and additions to tax and interest
thereon.
“Tax Return” shall mean any return, declaration, report, statement, information
statement and other document filed or required to be filed with respect to Taxes, including any
schedule or attachment thereto, and including any amendment thereof, supplied to a
Governmental Entity.
“TBOC” shall have the meaning stated in Section 2.1(a).
“Tenant Leases” shall mean leases, subleases, licenses or other use agreements
between Bank and its Affiliates, as landlord, sublandlord or licensor, on the one hand, and third
parties with respect to the Leased Premises, as tenant, subtenant or licensee, on the other hand.
“Termination Fee” shall have the meaning stated in Section 8.2(b).
“Texas Courts” shall have the meaning stated in Section 9.7(b).
“Transaction Expenses” shall mean the amount of the following fees, costs,
charges and other expenses payable by Bank or for which Bank is liable: (a) all fees and
expenses of counsel, accountants, investment bankers, consultants and other advisors related to
the transactions contemplated by this Agreement, (b) any transaction or change-in-control bonus
payment payable by Bank in connection with the consummation of the transactions contemplated
by this Agreement and the employer portion of any payroll Taxes associated therewith, (c) any
severance payments resulting from any termination of employment prior to the Closing (other
than any termination of employment at the request of Parent or its Affiliates) and the employer
portion of any payroll Taxes associated therewith, and (d) the employer portion of any payroll
Taxes associated with payments paid or payable under the Bank Option Plan.
ARTICLE II
THE MERGER; DELIVERY OF MERGER CONSIDERATION
2.1

The Merger.

(a)
Subject to the terms and conditions of this Agreement, in accordance with
the Texas Business Organizations Code (the “TBOC”) at the Effective Time (as defined below),
Interim Bank shall merge with and into Bank. Bank shall be the Surviving Bank in the Merger
and shall continue its corporate existence under the laws of the State of Texas. As of the
Effective Time, the separate corporate existence of Interim Bank shall cease.
(b)
Parent may at any time change the method of effecting the combination if
and to the extent requested by Parent, and Bank shall enter into such amendments to this
Agreement as Parent may reasonably request in order to give effect to such restructuring;
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provided, however, that no such change or amendment shall, without the prior written consent of
Bank, alter or change the amount or kind of the Aggregate Merger Consideration provided for in
this Agreement or materially increase the liabilities and obligations of Bank or the Transaction
Expenses for which Bank may be liable in connection with the transactions hereunder affected
by any such change.
2.2
Effective Time. The Merger shall become effective as set forth in the certificate
of merger that shall be filed with the Secretary of State of the State of Texas on the Closing Date
(the “Certificate of Merger”). The term “Effective Time” shall be the date and time when the
Merger becomes effective as set forth in the Certificate of Merger.
2.3
Closing. On the terms and subject to the conditions set forth in this Agreement,
the closing of the Merger (the “Closing”) shall take place at 10:00 a.m., New York City time, at
the offices of Wachtell, Lipton, Rosen & Katz, 51 West 52nd Street, New York, New York or
remotely via the electronic exchange of documents on the last business day in the calendar
month that contains the latest to occur of the conditions set forth in Article VII (other than those
conditions that by their nature are to be satisfied or waived at the Closing); provided that if the
latest to occur of the conditions set forth in Article VII (other than those conditions that by their
nature are to be satisfied or waived at the Closing) is within (10) business days of the last
business day in such calendar month, the Closing shall take place on the last business day in the
immediately succeeding month; provided, further, that the date on which the Closing occurs may
be set by mutual, written agreement of the parties (the “Closing Date”).
2.4
Articles of Association and Bylaws of the Surviving Bank. At the Effective Time,
the articles of association of Interim Bank in effect immediately prior to the Effective Time shall
be the articles of association of the Surviving Bank until thereafter amended in accordance with
applicable law. The bylaws of Interim Bank in effect immediately prior to the Effective Time
shall be the bylaws of the Surviving Bank until thereafter amended in accordance with applicable
law and the terms of such bylaws.
2.5
Directors and Officers. At the Effective Time, the directors of Interim Bank
immediately prior to the Effective Time shall be the directors of the Surviving Bank and shall
hold office until their respective successors are duly elected and qualified, or their earlier death,
resignation or removal. At the Effective Time, the officers of Interim Bank immediately prior to
the Effective Time shall be the officers of the Surviving Bank and shall hold office until their
respective successors are duly elected and qualified, or their earlier death, resignation or
removal.
2.6
Effects of the Merger. At and after the Effective Time, the Merger shall have the
effects set forth in the TBOC. Without limiting the generality of the foregoing, and subject
thereto, at the Effective Time and by virtue of the Merger, all of the property, rights, privileges,
powers and franchises of Interim Bank shall vest in the Surviving Bank, and all debts, liabilities
and duties of Interim Bank shall become the debts, liabilities and duties of the Surviving Bank.
2.7
Conversion of Stock. At the Effective Time, by virtue of the Merger and without
any action on the part of Parent, Parent Bank, Interim Bank, Bank or the holder of any of the
following securities:
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(a)
No Effect on Parent Common Stock. Each share of common stock, par
value $0.01 per share, of Parent outstanding immediately prior to the Effective Time shall remain
issued and outstanding and shall not be affected by the Merger.
(b)
No Effect on Parent Bank Common Stock. Each share of common stock,
par value $10.00 per share, of Parent Bank outstanding immediately prior to the Effective Time
shall remain issued and outstanding and shall not be affected by the Merger.
(c)
Conversion of Interim Bank Common Stock. Each share of common stock
of Interim Bank outstanding immediately prior to the Effective Time shall be converted into one
fully paid share of common stock, par value $5.00, of the Surviving Bank.
(d)
Conversion of Bank Common Stock. Each share of Bank Common Stock
issued and outstanding immediately prior to the Effective Time (other than any Cancelled
Shares) shall, subject to Section 2.7(f), be converted into the right to receive, without interest, an
amount in cash equal to the Per Share Merger Consideration.
(e)
Cancellation of Certain Shares of Bank Common Stock. All shares of
Bank Common Stock issued and outstanding immediately prior to the Effective Time that are
owned by Parent, Parent Bank, Interim Bank or Bank (other than (i) shares of Bank Common
Stock held in trust accounts, managed accounts and the like, or otherwise held in a fiduciary or
agency capacity, that are beneficially owned by third parties and (ii) shares of Bank Common
Stock held, directly or indirectly, by Parent, Parent Bank, Interim Bank or Bank in respect of a
debt previously contracted) shall be cancelled and shall cease to exist and no Per Share Merger
Consideration shall be delivered in exchange therefor (such cancelled shares, the “Cancelled
Shares”).
(f)
Dissenting Shares. Notwithstanding any other provision contained in this
Agreement, no shares of Bank Common Stock that are issued and outstanding as of the Effective
Time and that are held by a shareholder who has properly exercised such shareholder’s appraisal
rights (any such shares being referred to herein as “Dissenting Shares”) under subchapter H of
Chapter 10 of the TBOC shall be converted into the right to receive the Per Share Merger
Consideration as provided in Section 2.7(d) but instead shall be entitled to such rights (but only
such rights) as are granted by the TBOC (unless and until such shareholder shall have failed to
perfect, or shall have effectively withdrawn or lost, such shareholder’s right to dissent from the
Merger under the TBOC) and to receive such consideration as may be determined to be due with
respect to such Dissenting Shares pursuant to and subject to the requirements of the TBOC. If
any holder of Dissenting Shares shall have so failed to perfect or has effectively withdrawn or
lost such shareholder’s right to dissent from the Merger, each of such holder’s shares of Bank
Common Stock shall thereupon be deemed to have been converted into and to have become, as
of the Effective Time, the right to receive the Per Share Merger Consideration. Bank shall give
Parent (i) prompt notice of any notice or demand for appraisal or payment for shares of Bank
Common Stock received by Bank and (ii) the opportunity to participate in and direct, in
consultation with Bank, all negotiations and proceedings with respect to any such demand or
notices. Bank shall not, without the prior written consent of Parent, make any payment with
respect to, or settle, offer for settle or otherwise negotiate any such demands.
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2.8

Treatment of Bank Options.

(a)
As of the Effective Time, by virtue of the Merger and without any action
on the part of the holders thereof, each option to purchase shares of Bank Common Stock
granted under the Bank Option Plan (each, a “Bank Option”) that is outstanding and unexercised
immediately prior to the Effective Time shall be cancelled and converted into the right to receive
an amount in cash (without interest) equal to the product of (i) the excess, if any, of the Per Share
Merger Consideration over the exercise price per share of Bank Common Stock of such Bank
Option and (ii) the number of shares of Bank Common Stock subject to such Bank Option. Any
Bank Option that has an exercise price per share of Bank Common Stock that equals or exceeds
the Per Share Merger Consideration shall be cancelled for no consideration.
(b)
Prior to the Effective Time, Bank shall pass resolutions and take all other
actions as are reasonably necessary to effectuate the treatment of the Bank Options as
contemplated by this Section 2.8.
2.9

Deposit and Delivery of Merger Consideration.

(a)
Prior to the Effective Time, Parent Bank and Bank shall mutually agree
upon and appoint a bank or trust company, pursuant to an agreement (the “Exchange Agent
Agreement”) to act as Exchange Agent (the “Exchange Agent”) hereunder. At or prior to the
Effective Time, Parent Bank shall deposit, or shall cause to be deposited, with the Exchange
Agent, immediately available funds equal to the Aggregate Merger Consideration (the
“Exchange Fund”) and Parent Bank shall instruct the Exchange Agent to timely pay the
Aggregate Merger Consideration in accordance with this Agreement.
(b)
Promptly after the Effective Time, the Exchange Agent shall mail to each
holder of record (collectively, the “Holders”) of certificates representing shares of Bank
Common Stock (“Certificates”) that were converted into the right to receive the Per Share
Merger Consideration pursuant to Section 2.7(d), (i) a letter of transmittal (which shall specify
that delivery shall be effected, and risk of loss and title to Certificate(s) shall pass, only upon
delivery of Certificate(s) (or affidavits of loss in lieu of such Certificate(s)) to the Exchange
Agent and shall be substantially in such form and have such other provisions as shall be
reasonably prescribed by the Exchange Agent and Parent Bank) (the “Letter of Transmittal”) and
(ii) instructions for use in surrendering Certificate(s) in exchange for the Per Share Merger
Consideration upon surrender of such Certificate(s).
(c)
Upon the surrender to the Exchange Agent of Certificate(s) (or affidavits
of loss in lieu of such Certificate(s) subject to and in accordance with Section 2.9(g))
representing shares of Bank Common Stock, accompanied by a properly completed Letter of
Transmittal, a Holder of Bank Common Stock will be entitled to receive and shall be paid the Per
Share Merger Consideration in respect of the shares of Bank Common Stock represented by its
Certificate(s) (or such affidavits of loss in lieu of such Certificate(s) subject to and in accordance
with Section 2.9(g)) in accordance with the terms hereof. Until so surrendered, each such
Certificate shall represent after the Effective Time, for all purposes, only the right to receive,
without interest, the Per Share Merger Consideration to be issued or paid in consideration
therefor upon surrender of such Certificate (or affidavit of loss in lieu of such Certificate subject
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to and in accordance with Section 2.9(g)) in accordance with, and any dividends or distributions
to which such Holder is entitled pursuant to, this Article II.
(d)
In the event of a transfer of ownership of a Certificate representing Bank
Common Stock that is not registered in the stock transfer records of Bank, the proper amount of
Per Share Merger Consideration shall be paid or issued in exchange therefor to a person other
than the person in whose name the Certificate so surrendered is registered if the Certificate
formerly representing such Bank Common Stock shall be properly endorsed or otherwise be in
proper form for transfer and the person requesting such payment or issuance shall pay any
transfer or other similar Taxes required by reason of the payment or issuance to a person other
than the registered holder of the Certificate or establish to the reasonable satisfaction of Parent
Bank that the Tax has been paid or is not applicable. Parent Bank and the Exchange Agent shall
be entitled to deduct and withhold from the Per Share Merger Consideration and any other cash
amounts otherwise payable pursuant to this Agreement to any Holder of Bank Common Stock
(including with respect to any Dissenting Shares) such amounts as Parent Bank or the Exchange
Agent is required to deduct and withhold under the Code, or any provision of state, local or
foreign Tax law, with respect to the making of such payment, unless such Holder shall provide to
Parent Bank or Exchange Agent evidence that such Holder is exempt from such deductions or
withholding. To the extent that the amounts are so withheld by Exchange Agent or Parent Bank,
as the case may be, such withheld amounts shall be treated for all purposes of this Agreement as
having been paid to the Holder of shares of Bank Common Stock in respect of whom such
deduction and withholding was made.
(e)
After the Effective Time, there shall be no transfers on the stock transfer
books of Bank of any shares of Bank Common Stock that were issued and outstanding
immediately prior to the Effective Time other than to settle transfers of Bank Common Stock
that occurred prior to the Effective Time. If, after the Effective Time, Certificates representing
such shares are presented for transfer to the Exchange Agent, they shall be cancelled and
exchanged for the Per Share Merger Consideration to be issued or paid in consideration therefor
in accordance with Section 2.7(d) and the procedures set forth in this Article II.
(f)
Any portion of the Exchange Fund that remains unclaimed by the
shareholders of Bank as of the first (1st) anniversary of the Effective Time shall be paid to Parent
Bank. Any former shareholders of Bank who have not theretofore complied with this Article II
shall thereafter look only to Parent Bank with respect to the Per Share Merger Consideration,
without any interest thereon. Any Per Share Merger Consideration remaining unclaimed as of a
date which is immediately prior to such time as such amounts would otherwise escheat to or
become property of any Governmental Entity shall, to the extent permitted by applicable law,
become the property of Parent Bank free and clear of any claims or interest of any Person
previously entitled thereto. Notwithstanding the foregoing, none of Parent, Parent Bank, Bank, or
any other Person shall be liable to any former Holder of shares of Bank Common Stock for any
amount delivered in good faith to a public official pursuant to applicable abandoned property,
escheat or similar laws.
(g)
In the event that any Certificate shall have been lost, stolen or destroyed,
upon the making of an affidavit of that fact by the person claiming such Certificate to be lost,
stolen or destroyed and, if reasonably required by Parent Bank or the Exchange Agent, the
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posting by such person of a bond in such amount as Parent Bank may determine is reasonably
necessary as indemnity against any claim that may be made against it with respect to such
Certificate, the Exchange Agent will remit to such person in exchange for such lost, stolen or
destroyed Certificate the Per Share Merger Consideration deliverable in respect thereof pursuant
to this Agreement.
(h)
Subject to the terms of the Exchange Agent Agreement, Parent and Parent
Bank shall have the right to make all determinations, reasonably and not inconsistent with the
terms of this Agreement, governing (i) the validity of any Letter of Transmittal and compliance
by any shareholder of the Bank with the procedures and instructions set forth herein and therein
and (ii) the method of payment of the Per Share Merger Consideration.
(i)
In the case of outstanding shares of Bank Common Stock that are not
represented by Certificates, the parties shall make such adjustments to this Article II as are
necessary or appropriate to implement the same purpose and effect that this Article II has with
respect to shares of Bank Common Stock that are represented by Certificates.
2.10

Equity Capital Calculation.

(a)
Not later than ten (10) business days before the expected Closing Date, the
Bank shall deliver to Parent an estimated and unaudited consolidated balance sheet of Bank,
including the calculation of Equity Capital, prepared in accordance with GAAP and this
Agreement, including the Balance Sheet Methodologies, as of the expected Closing Date (the
“Estimated Closing Balance Sheet”), which shall (1) be prepared by Bank in good faith pursuant
to GAAP and this Agreement based on all available information in Bank’s books and records at
such time, and (2) include a calculation of Equity Capital as of the expected Closing Date.
(b)
After delivery of the Estimated Closing Balance Sheet, the parties hereto
shall work together in good faith, which in the case of the Bank shall include providing Parent
with such documentation and information in its possession or control as Parent shall reasonably
request, to agree (such agreement not to be unreasonably withheld, conditioned or delayed by the
parties) by the expected Closing Date on the consolidated balance sheet of Bank as of the
expected Closing Date (such balance sheet (including the calculation of Equity Capital) as
mutually agreed, the “Final Closing Balance Sheet”). The Final Closing Balance Sheet, and the
calculation of the Equity Capital, as mutually agreed to by the parties hereto, shall be final and
binding.
2.11 Bank Merger. Immediately following the Effective Time, Bank, in its capacity as
the surviving bank in the Merger, and Parent Bank shall cause the Bank Merger to occur and
become effective. Parent Bank shall be the Surviving Bank in the Bank Merger and, following
the Bank Merger, the separate corporate existence of Bank shall cease. Prior to the Effective
Time, Parent Bank and Bank shall execute and deliver an agreement and plan of merger, in form
specified by Parent Bank and reasonably acceptable in form and substance to Bank (the “Bank
Merger Agreement”) and such certificate of merger and such other documents and certificates as
are necessary to make the Bank Merger effective (the “Bank Certificates of Merger”).
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2.12 Formation of Interim Bank. On or prior to the Closing Date, and subject to the
receipt of all Requisite Regulatory Approvals, Parent Bank shall organize a Texas state bank as a
direct wholly-owned Subsidiary of Parent Bank (“Interim Bank”). As promptly as reasonably
practicable after the organization of Interim Bank, (a) Parent Bank, in its capacity as the sole
shareholder of Interim Bank, shall ratify and confirm this Agreement and (b) Parent Bank shall
cause Interim Bank to accede to this Agreement by executing a signature page to this Agreement,
after which time Interim Bank shall be a party hereto for all purposes set forth herein.
Notwithstanding any provision herein to the contrary, (i) the obligations of Interim Bank to
perform its covenants hereunder shall commence only at the time of its organization and (ii) the
representations and warranties of and with respect to Interim Bank set forth in Article IV shall be
deemed to have been made as though Interim Bank had been a party hereto as of the date of the
organization of Interim Bank. Prior to the Effective Time, Parent Bank shall take such actions as
are reasonably necessary to cause the board of directors of Parent Bank and Interim Bank to
unanimously approve this Agreement and declare it advisable for Parent Bank and Interim Bank
to enter into this Agreement.
ARTICLE III
REPRESENTATIONS AND WARRANTIES OF BANK
Except as disclosed in the correspondingly numbered section of the Disclosure
Schedule, Bank represents and warrants to Parent, Parent Bank and Interim Bank as follows:
3.1

Corporate Organization.

(a)
Bank is a Texas banking association duly organized, validly existing and
in good standing under the laws of the State of Texas. Bank has the requisite corporate power
and authority to own or lease and operate all of its properties and assets and to carry on its
business as it is now being conducted, and is duly licensed or qualified to do business in each
jurisdiction in which the nature of the business conducted by it or the character or location of the
properties and assets owned or leased by it makes such licensing or qualification necessary,
except where the failure to be so licensed or qualified would not reasonably be expected to be
material to Bank. The deposit accounts of Bank are insured by the Federal Deposit Insurance
Corporation (the “FDIC”) through the Deposit Insurance Fund to the fullest extent permitted by
applicable law, and all premiums and assessments required to be paid in connection therewith
have been paid when due. True and complete copies of the Bank Articles of Association and
Bank Bylaws, as in effect as of the date of this Agreement, have previously been furnished or
made available to Parent. Bank is not in violation of any of the provisions of the Bank Articles of
Incorporation or Bank Bylaws.
(b)
There are no Subsidiaries of Bank. Bank does not own, directly or
indirectly, any capital stock, membership interest, partnership interest, joint venture interest or
other equity interest in any Person.
3.2

Capitalization.

(a)
The authorized capital stock of Bank consists of 5,000,000 shares of Bank
Common Stock. As of the date of this Agreement, there are (i) 3,022,589 shares of Bank
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Common Stock issued and outstanding, (ii) 5,102 shares of Bank Common Stock reserved for
issuance upon the exercise of outstanding Bank Options and (iii) no other shares of capital stock
or other voting securities of Bank issued, reserved for issuance or outstanding. All of the issued
and outstanding shares of Bank Common Stock have been duly authorized and validly issued,
are fully paid, non-assessable and free of preemptive rights. As of the date of this Agreement, no
bonds, debentures, notes or other indebtedness having the right to vote on any matters on which
shareholders may vote of Bank are issued or outstanding. Except for Bank Options, there are no
outstanding subscriptions, options, warrants, puts, calls, rights, exchangeable or convertible
securities or other commitments or agreements of any character relating to the issued or unissued
capital stock or other securities of Bank, or otherwise obligating Bank to issue, transfer, sell,
purchase, redeem or otherwise acquire any such securities. Except for the Support Agreement,
there are no voting trusts, shareholder agreements, proxies or other agreements in effect with
respect to the voting or transfer of the Bank Common Stock or other equity interests of Bank.
(b)
Section 3.2(b) of the Disclosure Schedule sets forth a true and complete
list of all Bank Options outstanding as of the date hereof, specifying, on a holder-by-holder basis,
(i) the name of each holder, (ii) the number of shares subject to each such Bank Option, (iii) the
grant date of each such Bank Option, (iv) the vesting schedule of each such Bank Option, (v) the
exercise price for each such Bank Option, (vi) the expiration date of each such Bank Option, and
(vii) whether such Bank Option is intended to qualify as an “incentive stock option” under
Section 422 of the Code. There are no stock appreciation rights outstanding under The Bank of
River Oaks 2010 Stock Appreciation Rights Plan.
3.3

Authority; No Violation.

(a)
Bank has full corporate power and authority and is duly authorized to
execute and deliver this Agreement and to consummate the transactions contemplated hereby.
The execution and delivery of this Agreement and the consummation of the transactions
contemplated hereby, including the Mergers, have been duly and validly approved by the board
of directors of Bank, the board of directors of Bank has determined that this Agreement and the
transactions contemplated hereby (including the Mergers) are fair to and in the best interests of
Bank and its shareholders and has adopted a resolution recommending that this Agreement be
approved by Bank’s shareholders, and all necessary corporate action in respect thereof on the
part of Bank has been taken, subject to the approval of this Agreement and the transactions
contemplated herein (including the Mergers) by the affirmative vote of the holders of two-thirds
(2/3rds) of the outstanding shares of Bank Common Stock entitled to vote on the transactions
contemplated herein (including the Mergers) (the “Requisite Bank Vote”). This Agreement has
been duly and validly executed and delivered by Bank. Assuming due authorization, execution
and delivery by Parent, Parent Bank and Interim Bank (upon its formation), this Agreement
constitutes a valid and binding obligation of Bank, enforceable against Bank in accordance with
its terms, except as such enforcement may be limited by (i) the effect of bankruptcy, insolvency,
reorganization, receivership, conservatorship, arrangement, moratorium or other laws affecting
or relating to the rights of creditors generally, or (ii) the rules governing the availability of
specific performance, injunctive relief or other equitable remedies and general principles of
equity, regardless of whether considered in a proceeding in equity or at law.
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(b)
Neither the execution and delivery of this Agreement by Bank nor the
consummation by Bank of the transactions contemplated hereby, nor compliance by Bank with
any of the terms or provisions hereof, will (i) violate any provision of the Bank Articles of
Association or Bank Bylaws or (ii) assuming that the Requisite Regulatory Approvals are duly
obtained and/or made, (x) violate any statute, code, ordinance, rule, regulation, judgment, order,
writ, decree or injunction applicable to Bank or any of its properties or assets or (y) except as set
forth in Section 3.3(b) of the Disclosure Schedule, violate, conflict with, result in a breach of any
provision of or the loss of any benefit under, constitute a default (or an event which, with notice
or lapse of time, or both, would constitute a default) under, result in the termination of or a right
of termination or cancellation under or in any payment conditioned, in whole or in part, on a
change of control of Bank or approval or consummation of transactions of the type contemplated
hereby, accelerate the performance required by or rights or obligations under, or result in the
creation of any Lien upon any of the properties or assets of Bank under, any of the terms,
conditions or provisions of any note, bond, mortgage, indenture, deed of trust, license, lease,
agreement, contract, or other instrument or obligation to which Bank is a party, or by which it or
any of its properties, assets or business activities may be bound or affected, except, in the case of
clause (ii) above, for such violations, conflicts, breaches, defaults or loss of benefits which would
not, individually or in the aggregate, be material to Bank.
3.4
Consents and Approvals. Except for (a) the filing of any required applications,
filings or notices with (i) the Federal Reserve Board, (ii) the FDIC and (iii) the Texas
Department of Banking, and approval of or non-objection to such applications, filings and
notices, (b) the notices, consents, approvals, waivers, authorizations, filings and registrations set
forth in Section 3.4 of the Disclosure Schedule, (c) the filing of the Certificate of Merger with
the Secretary of State of the State of Texas pursuant to the TBOC and (d) the Bank Certificate of
Merger (such consents or approvals, the “Requisite Regulatory Approvals”), no notices to,
consents or approvals or non-objections of, waivers or authorizations by, or applications, filings
or registrations with any Governmental Entity are necessary in connection with (A) the execution
and delivery by Bank of this Agreement and (B) the consummation of the transactions
contemplated hereby. Bank is not aware of any reason why all of the Requisite Regulatory
Approvals would not be received on a timely basis without undue delay and without the
imposition of any Materially Burdensome Regulatory Condition.
3.5
Reports. Bank has filed all reports, forms, correspondence, registrations and
statements, together with any amendments required to be made with respect thereto (“Reports”),
that Bank was required to file since January 1, 2013 with (i) any SRO, (ii) the Federal Reserve
Board, (iii) the FDIC, (iv) the Texas Department of Banking and (v) any other federal, state or
foreign governmental or regulatory agency or authority (the agencies and authorities identified in
clauses (i) through (v), inclusive, are, collectively, the “Regulatory Agencies”), and all other
Reports required to be filed by Bank since January 1, 2013, including any Report required to be
filed pursuant to the laws, rules or regulations of the United States, any state, or any Regulatory
Agency and has paid all fees and assessments due and payable in connection therewith. Any such
Report regarding Bank filed with or otherwise submitted to any Regulatory Agency, as of the
date of its filing, complied in all material respects with relevant legal requirements, including as
to content. Except for normal examinations conducted by a Regulatory Agency in the ordinary
course of the business of Bank, there is no pending proceeding before, or, to the Knowledge of
Bank, examination or investigation by, any Regulatory Agency into the business or operations of
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Bank. There are no unresolved violations, criticisms, or exceptions by any Regulatory Agency
with respect to any Report relating to any examinations of Bank, except where any such
violations, criticisms or exceptions that would not, individually or in the aggregate, be material
to Bank.
3.6

Financial Statements.

(a)
Bank has previously made available to Parent copies of the following
financial statements (the “Bank Financial Statements”), copies of which are attached as
Section 3.6(a) of the Disclosure Schedule: (i) the audited balance sheets of Bank as of December
31, 2016, December 31, 2015 and December 31, 2014, and the related audited statements of
income for the years ended December 31, 2016, December 31, 2015 and December 31, 2014,
(ii) the unaudited balance sheet of Bank as of September 30, 2017 (the “Balance Sheet”), and the
related unaudited statements of income for the nine months ended September 30, 2017, and (iii)
the call reports of Bank for the year ended December 31, 2016 and quarter ended September 30,
2017. The Bank Financial Statements fairly present the consolidated financial position and
results of operations of Bank as of the respective dates or for the respective periods therein set
forth and have been prepared in accordance with GAAP, consistently applied during the periods
involved. The Bank Financial Statements have been prepared from, and are in accordance with,
the books and records of Bank.
(b)
Bank maintains a system of internal accounting controls sufficient to
comply with all legal and accounting requirements applicable to the business of Bank. Bank has
not received notice of any claim, investigation, examination or proceeding alleging that Bank has
engaged in questionable accounting or auditing practices.
(c)
Since December 31, 2013, (i) neither Bank nor, to the Knowledge of
Bank, any director, officer, employee, auditor, accountant or representative of Bank has received
or otherwise obtained knowledge of any material complaint, allegation, assertion or claim,
whether written or oral, regarding the accounting or auditing practices, procedures,
methodologies or methods of Bank or its internal accounting controls relating to periods after
December 31, 2013, including any material complaint, allegation, assertion or claim that Bank or
has engaged in questionable accounting or auditing practices, and (ii) to the Knowledge of Bank,
no attorney representing Bank, whether or not employed by Bank, has reported evidence of a
material violation of securities laws, breach of fiduciary duty or similar violation, relating to
periods after December 31, 2013, by Bank or any of its officers, directors, employees or agents
to the board of directors of Bank or any committee thereof or to any director or officer of Bank.
(d)
The books and records kept by Bank are complete and accurate and have
been maintained in the ordinary course of business and in accordance with applicable laws and
accounting requirements.
(e)
Bank is not a party to, or has any commitment to become a party to, any
joint venture, off-balance sheet partnership or any similar contract or arrangement (including any
contract or arrangement relating to any transaction or relationship between or among Bank, on
the one hand, and any unconsolidated Affiliate, including any structured finance, special purpose
or limited purpose entity or Person, on the other hand, or any “off-balance sheet arrangement”),
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where the result, purpose or intended effect of such contract or arrangement is to avoid
disclosure of any material transaction involving, or material liabilities of, Bank in its financial
statements.
3.7
Undisclosed Liabilities. Except for (i) those liabilities that are reflected or
reserved against on the Balance Sheet, and (ii) liabilities incurred since September 30, 2017 in
the ordinary course of business consistent with past practice, Bank has no material liability of
any nature whatsoever (whether absolute, accrued, contingent or otherwise and whether known
or unknown or due or to become due), whether or not the same would have been required to be
reflected on the Balance Sheet if it had existed on September 30, 2017.
3.8
Absence of Certain Changes or Events. Since December 31, 2016: (a) Bank has,
in all material respects, carried on its business in the ordinary course consistent with its past
practices; (b) Bank has not taken any of the actions that Bank has agreed not to take from the
date hereof through the Effective Time pursuant to Section 5.2 of this Agreement; and (c) there
have been no events, circumstances, facts or occurrences that have had, individually or in the
aggregate, a Material Adverse Effect.
3.9
Legal Proceedings. Except as set forth in Section 3.9 of the Disclosure Schedule,
Bank is not a party to or the subject of any, and there are no outstanding or pending or, to the
Knowledge of Bank, material threatened, legal, administrative, arbitral or other proceedings,
claims, actions or governmental or regulatory investigations of any nature (collectively,
“Proceedings”) against Bank. There is no material injunction, order, judgment, decree or
regulatory restriction (other than regulatory restrictions of general application that apply to
similarly situated companies) imposed upon Bank or the assets of Bank (or, upon consummation
of the Mergers, would apply to Parent or any of its Subsidiaries).
3.10

Taxes and Tax Returns.

(a)
Bank has duly and timely filed or caused to be filed (including all
applicable extensions) all federal, state, foreign and local Tax Returns required to be filed by it or
with respect to it (all such Tax Returns being accurate and complete in all material respects) and
has duly and timely paid or caused to be paid on its behalf all Taxes required to be paid by it
(whether or not shown to be due on such Tax Returns). Through the date hereof, Bank does not
have any liability for Taxes in excess of the amount reserved or provided for on its financial
statements. Bank has made adequate provision on the Balance Sheet for all accrued Taxes not yet
due and payable.
(b)
No jurisdiction where Bank does not file a Tax Return has made a claim in
writing that Bank is required to file a Tax Return in such jurisdiction or is subject to taxation in
such jurisdiction.
(c)
No Liens for Taxes exist with respect to any of the assets of Bank, except
for statutory Liens for Taxes not yet due and payable.
(d)
There are no audits, examinations, investigations, disputes or proceedings
pending or threatened in writing with respect to, or claims or assessments asserted or threatened
in writing for, any Taxes of Bank.
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(e)
There is no waiver or extension of the application of any statute of
limitations of any jurisdiction regarding the assessment or collection of any Tax with respect to
Bank, which waiver or extension is currently in effect.
(f)
All Taxes required to be withheld, collected or deposited by or with
respect to Bank have been timely withheld, collected or deposited, as the case may be, and to the
extent required by applicable law, have been paid to the relevant Governmental Entity. Bank has
complied in all respects with all information reporting and backup withholding provisions of
applicable law, including the collection, review and retention of any required withholding
certificates or comparable documents (including with respect to Deposits) and any notice
received pursuant to Section 3406(a)(1)(B) or (C) of the Code.
(g)
Bank has not participated in any reportable transaction, as defined in
Treasury Regulation Section 1.6011-4(b)(1).
(h)
Bank is not a party to, is not bound by, and has no obligation under, any
Tax sharing, allocation, reimbursement or indemnity or similar agreements or arrangements,
whether written or otherwise, that obligate it to make any payment computed by reference to the
Taxes, taxable income or taxable losses of any other Person.
(i)
Bank (i) has not been a member of an affiliated group filing a consolidated
federal income Tax Return (other than a group the common parent of which was Bank) or (ii)
does not have any liability for the Taxes of any person (other than Bank) under Treasury
Regulation Section 1.1502-6 (or any similar provision of state, local or foreign law), as a
transferee or successor, by contract or otherwise;
(j)
Bank has not been, within the past two years or otherwise as part of a
“plan (or series of related transactions)” within the meaning of Section 355(e) of the Code of
which the transactions contemplated in this Agreement are also a part, a “distributing
corporation” or a “controlled corporation” (within the meaning of Section 355(a)(1)(A) of the
Code) in a distribution of stock intending to qualify for Tax-free treatment under Section 355 of
the Code.
(k)
Since January 1, 2013, Bank has not been required (or has applied) to
include in income any material adjustment pursuant to Section 481 of the Code by reason of a
voluntary change in accounting method initiated by Bank, and the IRS has not initiated or
proposed any such material adjustment or change in accounting method (including any method
for determining reserves for bad debts maintained by Bank).
(l)
Bank will not be required to include any item of income or gain in, or
exclude any item of deduction or loss from, taxable income as a result of any (i) adjustment
required by a change in method of accounting, (ii) closing agreement, (iii) intercompany
transaction or (iv) installment sale or open transaction disposition made, or prepaid amount
received, on or prior to the Closing Date. Bank has not taken any action that could defer a
liability for Taxes of Bank from any pre-Closing Period to any post-Closing Period.
(m)
Bank does not have any application pending with any Governmental
Entity requesting permission for any changes in accounting method.
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(n)
No rulings, requests for rulings or closing agreements have been entered
into with or issued by, or are pending with, any Governmental Entity with respect to Bank.
(o)
Bank will not be required, whether upon Closing or thereafter, to reduce
(i) the Tax basis of any of its assets, (ii) any of its Tax attributes (including Tax attributes in
Categories A, B, or C, as defined in Treasury Regulations Section 1.1502-36(d)(4)), or (iii)
any Tax deductions (including deductible or capitalizable amounts described in Treasury
Regulations Section 1.1502-36(d)(4)(ii)(C)(1)), in each case pursuant to Treasury Regulations
Section 1.1502-36 in connection with the sale of the Bank Common Stock pursuant to this
Agreement.
3.11

Employee Benefit Plans.

(a)
Section 3.11(a) of the Disclosure Schedule sets forth a true and complete
list of each material Bank Benefit Plan. Bank has made available to Parent true and complete
copies of (i) each material Bank Benefit Plan (or, with respect to any unwritten material Bank
Benefit Plan, a written description thereof); and (ii) to the extent applicable, (A) the most recent
annual report on Form 5500 filed and all schedules thereto filed with respect to such Bank
Benefit Plan, (B) each current trust agreement, insurance contract or policy, group annuity
contract and any other funding arrangement relating to such Bank Benefit Plan, (C) the most
recent actuarial report, financial statement or valuation report, (D) a current IRS opinion or
favorable determination letter, (E) the most recent summary plan description, if any, required
under ERISA with respect to such Bank Benefit Plan, and (F) all material correspondence to or
from any Governmental Entity relating to such Bank Benefit Plan. No Bank Benefit Plan is
maintained outside the jurisdiction of the United States, or covers any employee residing or
working outside of the United States.
(b)
Each Bank Benefit Plan has been established, operated and administered
in all material respects in accordance with its terms and the requirements of all applicable laws,
including ERISA and the Code. Bank has not taken any action to take corrective action or make
a filing under any voluntary correction program of the IRS, U.S. Department of Labor or any
other Governmental Entity with respect to any Bank Benefit Plan, and Bank does not have any
knowledge of any material plan defect that would qualify for correction under any such program.
There are no actions, suits, audits or investigations, termination proceedings or other claims
pending or, to the Knowledge of Bank, threatened by any Governmental Entity or by any
employee or beneficiary covered under any Bank Benefit Plan that involve any Bank Benefit
Plan (except routine claims for benefits payable under the Bank Benefit Plans).
(c)
Each Bank Benefit Plan that is intended to be a qualified plan under
Section 401(a) of the Code has either received a favorable determination letter from the IRS or
may rely on a favorable opinion letter issued by the IRS and, to the Knowledge of Bank, nothing
has occurred since the date of such determination or opinion letter that would reasonably be
expected to adversely affect such qualification.
(d)
No Bank Benefit Plan is subject to Section 302 or Title IV of ERISA or
Section 412 or 4971 of the Code. During the immediately preceding six years, no liability under
Section 302 or Title IV of ERISA has been incurred by Bank or its ERISA Affiliates or their
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respective predecessors that has not been satisfied in full, and no condition exists that presents a
risk to Bank or any such ERISA Affiliates of incurring any such liability.
(e)
Neither Bank nor any of its ERISA Affiliates has, at any time during the
preceding six years, contributed to, been obligated to contribute to or had any liability (including
any contingent liability) with respect to any Multiemployer Plan or a plan that has two or more
contributing sponsors, at least two of whom are not under common control, within the meaning
of Section 4063 of ERISA.
(f)
No Bank Benefit Plan provides health insurance, life insurance or death
benefits to current or former employees of Bank beyond their retirement or other termination of
service, other than as required by Section 4980B of the Code.
(g)
All contributions or other amounts payable by Bank with respect to each
Bank Benefit Plan in respect of current or prior plan years have been timely paid or accrued in
accordance with GAAP.
(h)
Neither the execution and delivery of this Agreement nor the
consummation of the transactions contemplated hereby will (either alone or in conjunction with
any other event): (i) entitle any current or former employee, officer, director or independent
contractor of Bank to any payment or benefit (or result in the funding of any such payment or
benefit) under any Bank Benefit Plan; (ii) increase the amount of any compensation or benefits
otherwise payable by Bank under any Bank Benefit Plan; (iii) result in the acceleration of the
time of payment, funding or vesting of any compensation or benefits under any Bank Benefit
Plan; or (iv) limit or restrict the right of Bank to merge, amend or terminate any Bank Benefit
Plan.
(i)
Section 3.11(i) of the Disclosure Schedule sets forth a true and complete
list of each plan, policy, agreement or arrangement sponsored or maintained by Bank or to which
Bank is bound that provides for the gross-up or reimbursement of Taxes imposed under
Section 409A or 4999 of the Code (or any corresponding provisions of state or local law relating
to Tax).
(j)
Section 3.11(j) of the Disclosure Schedule sets forth (i) the amount of each
payment or benefit that could become payable to each employee or service provider of the Bank
who is a “disqualified individual” (within the meaning of Section 280G of the Code) under a
Bank Benefit Plan as a result of the transactions contemplated by this Agreement or a
termination of employment or service, including as a result of accelerated vesting, (ii) the
amount of the “excess parachute payments” (within the meaning of Section 280G of the Code)
that could become payable to each such Bank employee or service provider, and (iii) the
estimated gross-up payment (if any) that would be payable to such employee or service provider
under any Bank Benefit Plan.
(k)
Each Bank Benefit Plan that is a “nonqualified deferred compensation
plan” within the meaning of Section 409A(d)(1) of the Code complies in all material respects
with the requirements of Section 409A of the Code and the guidance promulgated thereunder.
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(l)
None of Bank or any of its ERISA Affiliates nor any other person,
including any fiduciary, has engaged in any “prohibited transaction” (as defined in Section 4975
of the Code or Section 406 of ERISA), which could subject any of the Bank Benefit Plans or
their related trusts, Bank, any of its ERISA Affiliates or any person that Bank has an obligation
to indemnify, to any material tax or penalty imposed under Section 4975 of the Code or
Section 502 of ERISA.
(m)
Each individual who renders services to Bank who is classified by Bank as
having the status of an independent contractor or other non-employee status for any purpose
(including for purposes of Taxation and Tax reporting and under Bank Benefit Plans) is properly
so characterized.
3.12

Labor Matters.

(a)
Bank is not a party to, or otherwise bound by, any collective bargaining
agreement or other contract with any labor organization, union or association. There are no
unfair labor practice charges, grievances or complaints pending or, to the Knowledge of Bank,
threatened against Bank before the National Labor Relations Board or similar labor relations
authority. There are no work slowdowns, lockouts, stoppages, picketing or strikes pending or, to
the Knowledge of Bank, threatened between Bank and its employees. There is no organization
effort pending or, to the Knowledge of Bank, threatened by any labor union to organize any
employees of Bank. No demand for recognition or certification as the exclusive bargaining agent
of any employees of Bank has been made by any labor union since January 1, 2013.
(b)
Bank is not currently, nor at any time since January 1, 2013 has it been, a
party to, or otherwise bound by, any consent decree with, or citation by, any Governmental
Entity relating to employees or employment practices. Bank is in material compliance with all
applicable state, federal and local laws and regulations relating to labor, employment,
termination of employment or similar matters, including laws relating to discrimination,
disability, labor relations, hours of work, payment of wages and overtime wages, pay equity,
immigration, workers compensation, working conditions, employee scheduling, occupational
safety and health, family and medical leave, and employee terminations, and has not engaged in
any unfair labor practices or similar prohibited practices. There are no complaints, whether
internal or external, formal or informal, lawsuits, arbitrations, administrative proceedings or
other proceedings of any nature pending or, to the Knowledge of Bank, threatened against Bank
brought by or on behalf of any applicant for employment, any current or former employee, any
person alleging to be a current or former employee, any claimed beneficiary of any current or
former employee or applicant for employment or any class of the foregoing, relating to any such
law or regulation, or alleging breach of any express or implied contract of employment, wrongful
termination of employment or any other discriminatory, wrongful or tortious conduct in
connection with the employment relationship.
(c)
Bank has delivered or made available to Parent a copy of all written
policies and procedures related to Bank’s employees and a written description of all material
unwritten policies and procedures related to Bank’s employees.
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3.13

Compliance with Applicable Law.

(a)
Bank and each of its employees hold all licenses, registrations, franchises,
certificates, variances, permits and authorizations necessary for the lawful conduct of its business
and properties and is and has been in material compliance with, and is not and has not been in
material violation of, under any applicable law, statute, order, rule, regulation, policy and/or
guideline of any Governmental Entity, and Bank does not know of, and has not received notice
of, any material violations of any of the above.
(b)
Bank has properly administered all accounts for which Bank acts as a
fiduciary, including accounts for which Bank serves as a trustee, agent, custodian, personal
representative, guardian, conservator or investment adviser, in accordance with the terms of the
governing documents and applicable law in all material respects. None of Bank or any director,
officer or employee of Bank has committed any material breach of trust with respect to any such
fiduciary account.
(c)
Bank is “well-capitalized” (as that term is defined at 12 C.F.R. 6.4(c)(1) or
the relevant regulation of Bank’s primary federal bank regulator), and “well managed” (as that
term is defined at 12 C.F.R. 225.2(s)), and Bank’s CRA rating is no less than “satisfactory.”
Bank has not been informed and has no reason to believe that its status as “well-capitalized,”
“well managed” or “satisfactory” for CRA purposes will change within one year. All deposit
liabilities of Bank are insured by the FDIC to the fullest extent under the law. Bank has met all
conditions of such insurance, including timely payment of its premiums.
3.14

Material Contracts.

(a)
Except as set forth in a correspondingly labeled subsection of
Section 3.14(a) of the Disclosure Schedule, Bank is not a party to or bound by, as of the date
hereof, any of the following (each contract, arrangement, commitment or understanding of the
type described in this Section 3.14(a), whether written or oral and whether or not set forth in the
Disclosure Schedule is referred to as a “Material Contract”):
(i)
any contract or agreement entered into since January 1, 2013 (and
any contract or agreement entered into at any time to the extent that material obligations
remain as of the date hereof) for the acquisition of the securities of or any material
portion of the assets of any other Person or entity;
(ii)
any trust indenture, mortgage, promissory note, loan agreement or
other contract, agreement or instrument for the borrowing of money, any currency
exchange, commodities or other hedging arrangement or any leasing transaction of the
type required to be capitalized in accordance with GAAP, in each case, where Bank is a
lender, borrower or guarantor other than those entered into in the ordinary course of
business;
(iii)
any contract or agreement limiting the freedom of Bank to engage
in any line of business to compete with any other Person or prohibiting Bank from
soliciting customers, clients or employees, in each case whether in any specified
geographic region or business or generally;
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(iv)

any contract or agreement with any Affiliate of Bank;

(v)
any agreement of guarantee, support or indemnification by Bank,
assumption or endorsement by Bank of, or any similar commitment by Bank with respect
to, the obligations, liabilities (whether accrued, absolute, contingent or otherwise) or
indebtedness of any other Person other than those entered into in the ordinary course of
business;
(vi)
any agreement which would be terminable other than by Bank or
any agreement under which a material payment obligation would arise or be accelerated,
in each case as a result of the announcement or consummation of the transactions
contemplated by this Agreement (either alone or upon the occurrence of any additional
acts or events);
(vii)
any alliance, cooperation, joint venture, shareholders’ partnership
or similar agreement involving a sharing of profits or losses;
(viii)

any employment agreement with any employee or officer of Bank;

(ix)
any broker, distributor, dealer, agency, sales promotion, customer
or client referral, underwriter, administrative services, market research, market consulting
or advertising agreement;
(x)
any agreement, option or commitment or right with, or held by,
any third party to acquire, use or have access to any assets or properties, or any interest
therein, of Bank;
(xi)
any contract or agreement that contains any (A) exclusive dealing
obligation, (B) “clawback” or similar undertaking requiring the reimbursement or refund
of any fees, (C) “most favored nation” or similar provision or (D) provision that grants
any right of first refusal or right of first offer or similar right or that limits or purports to
limit the ability of Bank to own, operate, sell, transfer, pledge or otherwise dispose of any
assets or business;
(xii)
any material contract or agreement which would require any
consent or approval of a counterparty as a result of the consummation of the transactions
contemplated by this Agreement;
(xiii)
any contract under which Bank will have an obligation with
respect to an “earn-out,” contingent purchase price or similar contingent payment
obligation, or any other liability after the date hereof;
(xiv)
any property lease or similar agreement (whether real, personal or
mixed, tangible or intangible);
(xv)
any contract or agreement for the use or purchase of materials,
supplies, goods, services, equipment or other assets providing for aggregate payments by
Bank of $25,000.00;
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(xvi)
any contract or agreement that (A) grants Bank any right to use any
Intellectual Property (other than “shrink-wrap,” “click-wrap” or “web-wrap” licenses in
respect of commercially available software), (B) permits any third person to use, enforce
or register any Intellectual Property, including any license agreements, coexistence
agreements and covenants not to use or (C) restricts the right of Bank to use or register
any Intellectual Property;
(xvii)
any contract or agreement that is a settlement agreement other than
releases immaterial in nature or amount entered into in the ordinary course of business
with the former employees of Bank or independent contractors in connection with the
routine cessation of such employee’s or independent contractor’s employment; or
(xviii)
any contract or agreement that involved or is expected to involve
the payment of more than $25,000.00 by Bank in 2017 or 2018 (other than any such
contracts which are terminable by Bank on 60 days’ or less notice without any required
payment or other conditions, other than the condition of notice); and
(xix)
any contract not listed above that is material to the financial
condition, results of operations or business of Bank;
(b)
Bank has performed in all material respects all of the obligations required
to be performed by it and is entitled to all accrued benefits under, and is not alleged (or otherwise
known by Bank) to be in default in respect of, each Material Contract to which Bank is a party or
by which Bank is bound, except as would not, individually or in the aggregate, be material to
Bank. Each of the Material Contracts is valid and binding on Bank and in full force and effect,
without amendment, and there exists no default or event of default or event, occurrence,
condition or act, with respect to Bank or, to the Knowledge of Bank, with respect to any other
contracting party, which, with the giving of notice, the lapse of the time or the happening of any
other event or condition, would become a default or event of default under any Material
Contract, except, as would not, individually or in the aggregate, be material to Bank. True,
correct and complete copies of all Material Contracts have been furnished or made available to
Parent.
3.15 Agreements with Regulatory Agencies. Bank is not subject to any cease-anddesist or other order or formal or informal enforcement action issued by, and is not a party to any
written agreement, consent agreement or memorandum of understanding with, and is not a party
to any commitment letter or similar undertaking to, and is not subject to any order or directive
by, and has not been ordered to pay any civil penalty by, and is not a recipient of any supervisory
letter from, and has not adopted any board resolutions at the request or suggestion of any
Regulatory Agency or other Governmental Entity that restricts the conduct of its business or that
relates to its capital adequacy, its ability to pay dividends, its credit or risk management policies,
its management or its business (each, whether or not set forth in the Disclosure Schedule, a
“Bank Regulatory Agreement”), nor does Bank have Knowledge of any pending or threatened
regulatory investigation or other action by any Regulatory Agency or other Governmental Entity
that could reasonably be expected to lead to the issuance of any such Bank Regulatory
Agreement.
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3.16

Investment Securities.

(a)
Bank has good and marketable title to all securities held by it (except
securities sold under repurchase agreements or held in any fiduciary or agency capacity) free and
clear of any Lien, except to the extent such securities are pledged in the ordinary course of
business consistent with prudent business practices to secure obligations of Bank and except for
such defects in title or Liens that would not be material to Bank. Such securities are valued on
the books of Bank in accordance with GAAP.
(b)
Bank employs investment, securities risk management and other policies,
practices and procedures which Bank believes are prudent and reasonable in the context of such
businesses.
3.17 Derivative Instruments. All Derivative Transactions, whether entered into for the
account of Bank or for the account of a customer of Bank, were entered into in the ordinary
course of business and in accordance with prudent banking practice and applicable laws, rules,
regulations and policies of all applicable Regulatory Agencies and other policies, practices,
procedures employed by Bank, as applicable, and with counterparties reasonably believed to be
financially responsible at the time and are legal, valid and binding obligations of Bank,
enforceable against it in accordance with their terms (except as such enforcement may be limited
by (i) the effect of bankruptcy, insolvency, reorganization, receivership, conservatorship,
arrangement, moratorium or other laws affecting or relating to the rights of creditors generally,
or (ii) the rules governing the availability of specific performance, injunctive relief or other
equitable remedies and general principles of equity, regardless of whether considered in a
proceeding in equity or at law), and are in full force and effect. Bank has duly performed in all
material respects all of their obligations thereunder to the extent required, and, to the Knowledge
of Bank, there are no breaches, violations or defaults or allegations or assertions of such by any
party thereunder. The financial position of Bank on a consolidated basis under or with respect to
each such Derivative Transaction has been reflected in the books and records of Bank in
accordance with GAAP. As used herein, “Derivative Transactions” means any swap transaction,
option, warrant, forward purchase or sale transaction, futures transaction, cap transaction, floor
transaction or collar transaction relating to one or more currencies, commodities, bonds, equity
securities, loans, interest rates, prices, values, or other financial or non-financial assets, creditrelated events or conditions or any indexes, or any other similar transaction or combination of
any of these transactions, including any collateralized debt or equity instruments evidencing or
embedding any such types of transactions, and any related credit support, collateral or other
similar arrangements related to such transactions.
3.18 Environmental Liability. There are no legal, administrative, arbitral or other
proceedings, claims or actions or any private environmental investigations or remediation
activities or governmental investigations of any nature seeking to impose or that could
reasonably be expected to result in the imposition on Bank of any liability or obligation arising
under any local, state or federal environmental, health or safety statute, regulation, law
(including common law) or ordinance, including the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended (“Environmental Laws”) pending or, to
the Knowledge of Bank, threatened against Bank. To the Knowledge of Bank, there is no
reasonable basis for any such proceeding, claim, action or governmental investigation that would
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impose any liability or obligation that would have or would reasonably be expected to have a
Material Adverse Effect. To the Knowledge of Bank, during or prior to the period of (i) Bank’s
ownership or operation of any property, (ii) Bank’s participation in the management of any
property, or (iii) Bank’s holding of a security interest or other interest in any property, there were
no releases or threatened releases of hazardous, toxic, radioactive or dangerous materials or other
materials regulated under Environmental Laws in, on, under or affecting any such property
which would reasonably be expected to, individually or in the aggregate, have a Material
Adverse Effect. Bank is not subject to any agreement, order, judgment or decree by or with any
court, governmental authority, regulatory agency or third party imposing any liability or
obligation with respect to the foregoing. There has been no written third party environmental site
assessment conducted since January 1, 2013 assessing the presence of hazardous materials
located on any property owned or leased by Bank that is within the possession or control of Bank
and its Affiliates as of the date of this Agreement that has not been delivered to Parent prior to
the date of this Agreement.
3.19 Insurance. Bank is insured with reputable insurers against such risks and in such
amounts as constitute reasonably adequate coverage against all risks customarily insured against
by banking institutions and their subsidiaries of comparable size and operations to Bank.
Section 3.19 of the Disclosure Schedule contains a list of all insurance policies applicable and
available to Bank with respect to its business or that are otherwise maintained by or for Bank
(the “Bank Policies”) (specifying policy type (e.g., whether such policy is claims-made), policy
numbers, applicable deductible levels, policy periods, available limits of coverage, and
information regarding any settlement or commutation of the same) and Bank has provided true
and complete copies of all such Bank Policies to Parent. There is no claim for coverage by Bank
pending under any of such Bank Policies as to which coverage has been questioned, denied or
disputed by the underwriters of such Bank Policies or in respect of which such underwriters have
reserved their rights. Each Bank Policy is in full force an effect and all premiums payable by
Bank have been timely paid, by Bank. Bank has not received written notice of any threatened
termination of, material premium increase with respect to, or material alteration of coverage
under, any of such Bank Policies.
3.20

Title to Property.

(a)
Bank has good and marketable leasehold interests in all the Leased
Premises, free and clear of all Liens of any nature whatsoever, except for (A) statutory Liens
securing payments not yet due (or being contested in good faith and for which adequate reserves
have been established), (B) Liens for real property Taxes not yet due and payable, (C) easements,
rights of way, and other similar encumbrances that do not materially affect the value or use of the
properties or assets subject thereto or affected thereby or otherwise materially impair business
operations at such properties and (D) such imperfections or irregularities of title or Liens as do
not materially affect the value or use of the properties or assets subject thereto or affected
thereby or otherwise materially impair business operations at such properties (collectively,
“Permitted Encumbrances”), and is in sole possession of the properties purported to be leased
thereunder, subject and pursuant to the terms of the Real Property Leases. Since September 30,
2017, none of the Leased Premises has been taken by eminent domain (or to the Knowledge of
Bank is the subject of a pending or contemplated taking which has not been consummated). All
of the land, buildings, structures, plants, facilities and other improvements leased or used by
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Bank in the conduct of Bank’s business are included in the Leased Premises. Bank does not hold
any interests in, or otherwise own, real property other than its leasehold interests in the Leased
Premises.
(b)
No Person other than Bank has (or will have, at Closing) any right to use
or occupy any portion of the Leased Premises. Bank does not use in its business any material real
property other than the Leased Premises.
(c)
Section 3.20(c) of the Disclosure Schedule sets forth a true, correct, and
complete list of all Real Property Leases and all Tenant Leases (including all amendments,
modifications, and supplements thereto) and all such documentation has been made available to
Parent on or prior to the date hereof. Each of the Real Property Leases and each of the Tenant
Leases is valid and binding on Bank and is in full force and effect, without amendment and there
exists no material default or event of default or event, occurrence, condition or act, with respect
to Bank or, to the Knowledge of Bank, with respect to the other parties thereto, and neither Bank
nor, to the Knowledge of Bank, any other party thereto, which, with the giving of notice, the
lapse of time or the happening of any other event or condition, would become a material default
or event of default thereunder.
(d)
Bank has operated the Leased Premises, and the continued operation of the
Leased Premises and the manner it is used in Bank’s business will be in accordance in all
material respects with all applicable laws.
(e)
Except as would not be material to Bank, Bank has good, valid and
marketable title to all Personal Property and each of the Personal Property Leases is valid, and in
full force and effect, without default thereunder by the lessee or, to the Knowledge of Bank, the
lessor.
3.21

Intellectual Property.

(a)
Bank owns, or is licensed or otherwise possesses rights to use free and
clear of all Liens all material Intellectual Property used or held for use by Bank as of the date
hereof (collectively, the “Bank Intellectual Property”) in the manner that it is currently used by
Bank.
(b)
Section 3.21(b) of the Disclosure Schedule lists all Bank Intellectual
Property that is the subject of a registration, issuance or pending application.
(c)
Bank has not received written notice from any third party alleging any
material interference, infringement, misappropriation or violation of any Intellectual Property
rights of any third party and, to the Knowledge of Bank, Bank has not interfered in any material
respect with, infringed upon, misappropriated or violated any Intellectual Property rights of any
third party. To the Knowledge of Bank, no third party has interfered with, infringed upon,
misappropriated or violated any Bank Intellectual Property. Bank does not license to, and has not
entered into any exclusive agreements relating to any Bank Intellectual Property with, third
parties, and does not permit third parties to use any Bank Intellectual Property rights. Bank does
not owe any material royalties or payments to any third party for using or licensing to others any
Bank Intellectual Property.
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(d)
Bank is not a party to any agreement to indemnify any Person against a
claim of infringement of or misappropriation by any Bank Intellectual Property.
3.22 Broker’s Fees. Neither Bank nor any Bank Affiliate has employed any broker or
finder or incurred any liability for any broker’s fees, commissions or finder’s fees in connection
with the transactions contemplated by this Agreement, other than to Performance Trust Capital
Partners, LLC (the “Broker”) pursuant to a letter agreement, a true and complete copy of which
has been previously provided to Parent.
3.23 No Investment Adviser. Bank does not serve in a capacity described in
Section 9(a) or 9(b) of the Investment Bank Act of 1940, as amended, nor acts as an “investment
adviser” required to register as such under the Investment Advisers Act of 1940, as amended.
3.24

Loans.

(a)
The information with respect to each Loan set forth in the Loan Tape, and,
to the Knowledge of Bank, any third party information set forth in the Loan Tape is true, correct
and accurate as of the dates specified therein, or, if no such date is indicated therein, as of
December 31, 2017.
(b)
(i) Section 3.24(b) of the Disclosure Schedule sets forth a list of all Loans
as of February 2, 2018 by Bank to any directors, executive officers and principal shareholders (as
such terms are defined in Regulation O of the Federal Reserve Board (12 C.F.R. Part 215)) of
Bank, (ii) there are no employee, officer, director or other affiliate Loans on which the borrower
is paying a rate other than that reflected in the note or other relevant credit or security agreement
or on which the borrower is paying a rate which was below market at the time the Loan was
originated and (iii) all such Loans are and were originated in compliance in all material respects
with all applicable laws.
(c)
Each Loan (i) was originated or purchased by Bank and its principal
balance as shown on Bank’s books and records is true and correct as of the date indicated
therein, (ii) contains customary and enforceable provisions such that the rights and remedies of
the holder thereof shall be adequate for the practical realization against any collateral therefor
and (iii) complies, and at the time the Loan was originated complied, with all applicable
requirements of federal, state, and local laws, and regulations and rules thereunder.
(d)
Each outstanding Loan (including Loans held for resale to investors) has
been solicited and originated and is administered and serviced (to the extent administered and
serviced by Bank), and the relevant Loan Documentation is being maintained, in accordance
with Bank’s underwriting and servicing standards (and, in the case of Loans held for resale to
investors, the underwriting standards, if any, of the applicable investors) and customary industry
practices and with all applicable requirements of federal, state, and local laws, and regulations
and rules thereunder. The Loan Documentation with respect to each Loan was in compliance
with applicable laws and regulations at the time of origination or purchase by Bank and is
complete and correct in all material respects.
(e)
With respect to each Loan that is secured, (i) Bank has a valid and
enforceable lien on the collateral described in the documents relating to such Loan, and such lien
A-34

has the priority described in the Loan Documentation (except as may be limited by bankruptcy,
insolvency, moratorium, reorganization or similar laws affecting the rights of creditors generally
and except as the availability of equitable remedies may be limited by general principles of
equity).
(f)
Except as set forth in Section 3.24(f) of the Disclosure Schedule, none of
the agreements pursuant to which Bank has sold Loans or pools of Loans or participations in
Loans or pools of Loans contains any obligation to repurchase such Loans or interests therein
solely on account of a payment default by the obligor on any such Loan.
(g)
Bank’s allowance for loan losses as of September 30, 2017 was in
compliance with Bank’s methodology for determining the adequacy of its allowance for loan
losses as well as the standards established by applicable Governmental Entities and the Financial
Accounting Standards Board in all material respects.
(h)
Section 3.24(h) of the Disclosure Schedule identifies each Loan that as of
February 2, 2018 (i) was on non-accrual status, (ii) where the interest rate terms had been
reduced and/or the maturity dates had been extended subsequent to the agreement under which
the Loan was originally created due to concerns regarding the borrower’s ability to pay in
accordance with such initial terms, (iii) where a specific reserve allocation existed in connection
therewith, or (iv) which was required to be accounted for as a troubled debt restructuring in
accordance with Statement of Financial Accounting Standards No. 15. For each Loan identified
in response to clauses (i) through (iv) above, Section 3.24(h) of the Disclosure Schedule sets
forth the outstanding balance, including accrued and unpaid interest, on each such Loan and the
identity of the borrower thereunder as of February 2, 2018.
(i)
Bank is in compliance in all material respects with all applicable federal,
state and local laws, rules and regulations, including the Truth-In-Lending Act and Regulation Z,
the Equal Credit Opportunity Act and Regulation B, the Real Estate Settlement Procedures Act
and Regulation X, the Fair Credit Reporting Act, the Fair Debt Collection Practices Act.
(j)
To the Knowledge of Bank, each Loan included in a pool of Loans
originated, acquired or serviced by Bank (a “Pool”) meets all eligibility requirements (including
all applicable requirements for obtaining mortgage insurance certificates and loan guaranty
certificates) for inclusion in such Pool. All such Pools have been finally certified or, if required,
recertified in accordance with all applicable laws, rules and regulations, except where the time
for certification or recertification has not yet expired. To the Knowledge of Bank, no Pools have
been improperly certified, and no Loan has been bought out of a Pool without all required
approvals of the applicable investors.
(k)
Each outstanding Loan (i) is evidenced by notes, agreements or other
evidences of indebtedness that are true, genuine and what they purport to be, (ii) to the extent
secured, has been secured by valid Liens which have been perfected and (iii) to the Knowledge
of Bank, is a legal, valid and binding obligation of the obligor named therein, enforceable in
accordance with its terms, subject to bankruptcy, insolvency, fraudulent conveyance and other
laws of general applicability relating to or affecting creditors’ rights and to general equity
principles. The notes or other credit or security documents with respect to each such outstanding
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Loan were in compliance in all material respects with all applicable laws at the time of
origination or purchase by Bank and are complete and correct in all material respects.
3.25

Related Party Transactions.

(a)
Section 3.25(a) of the Disclosure Schedule identifies all agreements or
arrangements between Bank, on the one hand, and any shareholder or Affiliate of Bank (other
than Bank), on the other hand, and all agreements or arrangements pursuant to which any
shareholder or Affiliate of Bank (other than Bank) is a party and Bank receives services or
goods. No relationship, direct or indirect, exists between or among Bank and its Affiliates, on the
one hand, and any director, officer, member, shareholder, customer or supplier of Bank or any of
its Affiliates, on the other hand, which would be required by the Securities Act of 1933, as
amended, to be disclosed in a registration statement on Form S-1.
(b)
No shareholder or Affiliate of Bank (other than Bank) owns any material
property or asset used in the conduct of the business of Bank.
3.26 Takeover Laws. The board of directors of Bank has approved this Agreement and
the transactions contemplated hereby and has taken all actions necessary or advisable to render
inapplicable to this Agreement and the transactions contemplated hereby any “moratorium,”
“control share,” “fair price,” “takeover,” “interested shareholder” or other similar law.
3.27 Bank Information. None of the information supplied or to be supplied by Bank
for inclusion in the Bank Proxy Statement, or in any other application, notification or other
document filed with any Regulatory Agency or other Governmental Entity in connection with
the transactions contemplated by this Agreement, in each case or any amendment or supplement
thereto will, at the time the Proxy Statement or any such supplement or amendment thereto is
first mailed to the shareholders of Bank or at the time Bank shareholders vote on the matters
constituting the Requisite Bank Vote, or at the time any such other applications, notifications or
other documents or any such amendments or supplements thereto are so filed, as the case may
be, contain any untrue statement of a material fact or omit to state a material fact necessary in
order to make the statements therein, in light of the circumstances under which they were made,
not misleading. No representation or warranty is made by Bank in this Section 3.27 with respect
to statements made therein based on information supplied by Parent or Parent Bank in writing
expressly for inclusion in the Proxy Statement or such other applications, notifications or other
documents.
3.28 Certain Estimates. Section 3.28 of the Disclosure Schedule sets forth Bank’s
good faith estimate as of the date hereof of the items and amounts that constitute Transaction
Expenses.
ARTICLE IV
REPRESENTATIONS AND WARRANTIES OF PARENT AND PARENT BANK
Except as disclosed in the correspondingly numbered section of the Parent
Disclosure Schedule or in any report, schedule, form or other document filed with, or furnished
to, the SEC by Parent prior to the date hereof (but excluding any risk factor disclosures contained
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under the heading “Risk Factors” or any disclosure of risks included in any “forward looking
statements” disclaimer), each of Parent and Parent Bank hereby represents and warrants to Bank
as follows:
4.1
Corporate Organization. Parent is a corporation duly organized, validly existing
and in good standing under the laws of the State of Maryland. Parent Bank is a banking
association duly organized, validly existing and in good standing under the laws of the State of
Texas. When formed, Interim Bank will be a banking association duly organized, validly existing
and in good standing under the laws of the State of Texas. Each of Parent and Parent Bank (and
Interim Bank, when formed) has the corporate power and authority to own or lease all of its
properties and assets and to carry on its business as it is now being conducted, and is duly
licensed or qualified to do business in each jurisdiction in which the nature of the business
conducted by it or the character or location of the properties and assets owned or leased by it
makes such licensing or qualification necessary, except where the failure to be so licensed or
qualified would not reasonably be expected to, individually or in the aggregate, have a Parent
Material Adverse Effect.
4.2

Authority; No Violation.

(a)
Each of Parent and Parent Bank (and Interim Bank, when formed) has full
corporate power and authority to execute and deliver this Agreement and to consummate the
transactions contemplated hereby. The execution and delivery of this Agreement and the
consummation of the transactions contemplated hereby have been duly and validly approved by
all necessary corporate action on the part of Parent and Parent Bank (and Interim Bank, when
formed). No other corporate proceedings (including any approvals of Parent’s shareholders) on
the part of Parent or Parent Bank (and Interim Bank, when formed) are necessary to approve this
Agreement and to consummate the transactions contemplated hereby. This Agreement has been
duly and validly executed and delivered by Parent and Parent Bank (and Interim Bank, when
formed). Assuming due authorization, execution and delivery by Bank, this Agreement
constitutes a valid and binding obligation of Parent and Parent Bank (and Interim Bank, when
formed), enforceable against Parent and Parent Bank (and Interim Bank, when formed) in
accordance with its terms, except as such enforcement may be limited by (i) the effect of
bankruptcy, insolvency, reorganization, receivership, conservatorship, arrangement, moratorium
or other laws affecting or relating to the rights of creditors generally, or (ii) the rules governing
the availability of specific performance, injunctive relief or other equitable remedies and general
principles of equity, regardless of whether considered in a proceeding in equity or at law.
(b)
Neither the execution and delivery of this Agreement by Parent or Parent
Bank, nor the consummation by Parent or Parent Bank (or Interim Bank, when formed) of the
transactions contemplated hereby, nor compliance by Parent or Parent Bank (or Interim Bank,
when formed) with any of the terms or provisions hereof, will (i) violate any provision of the
articles of incorporation or association or bylaws, each as amended, of Parent or Parent Bank (or
Interim Bank, when formed), (ii) assuming that the consents and approvals referred to in
Section 4.3 are duly obtained, (x) violate any statute, code, ordinance, rule, regulation, judgment,
order, writ, decree or injunction applicable to Parent, Parent Bank or any of their respective
Subsidiaries (including Interim Bank, when formed) or any of their respective properties or
assets or (y) violate, conflict with, result in a breach of any provision of or the loss of any benefit
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under, constitute a default (or an event which, with notice or lapse of time, or both, would
constitute a default) under, result in the termination of or a right of termination or cancellation
under, accelerate the performance required by or rights or obligations under, or result in the
creation of any Lien upon any of the respective properties or assets of Parent, Parent Bank or any
of their respective Subsidiaries (including Interim Bank, when formed) under, any of the terms,
conditions or provisions of any note, bond, mortgage, indenture, deed of trust, license, lease,
agreement, contract, or other instrument or obligation to which Parent, Parent Bank or any of
their respective Subsidiaries (including Interim Bank, when formed) is a party, or by which they
or any of their respective properties, assets or business activities may be bound or affected,
except, in the case of clause (ii) above, for such violations, conflicts, breaches, defaults or loss of
benefits which would not reasonably be expected to, individually or in the aggregate, have a
Parent Material Adverse Effect.
4.3
Consents and Approvals. Except for (i) the Requisite Regulatory Approvals and
(ii) such additional notices, consents, approvals, waivers, authorizations, filings or registrations
the failure of which to make or obtain would not materially impair Parent or Parent Bank’s (or
when formed, Interim Bank’s) ability to consummate the transactions contemplated hereby, no
consents, approvals or authorizations of or filings or registrations with any Governmental Entity,
or of or with any third party, are necessary in connection with (A) the execution and delivery by
Parent and Parent Bank (and Interim Bank, when formed) of this Agreement and (B) the
consummation by Parent and Parent Bank (and Interim Bank, when formed) of the transactions
contemplated hereby. Parent is not aware of any reason why all of the Requisite Regulatory
Approvals would not be received on a timely basis without undue delay and without the
imposition of any Materially Burdensome Regulatory Condition. Neither Parent, Parent Bank nor
any of their respective Subsidiaries (including Interim Bank, when formed) has taken or agreed
to take any action or has any knowledge of any fact or circumstance that would materially
impede or delay receipt of any Requisite Regulatory Approval.
4.4
Availability of Funds. Parent Bank will have as of the Closing sufficient cash or
cash equivalents available, directly or through one or more affiliates, including, without
limitation, Parent Bank, to pay the Per Share Merger Consideration on the terms and subject to
the conditions contained herein.
4.5
Legal Proceedings. Neither Parent, Parent Bank nor any of their respective
Subsidiaries (including Interim Bank, when formed) is a party to or the subject of any, and there
are no outstanding or pending or, to the knowledge of Parent or Parent Bank (or Interim Bank,
when formed), threatened Proceedings against Parent, Parent Bank or any of their respective
Subsidiaries (including Interim Bank, when formed) that would reasonably be expected to have a
Parent Material Adverse Effect. There is no injunction, order, judgment, decree or regulatory
restriction imposed upon Parent, Parent Bank or any of their respective Subsidiaries (including
Interim Bank, when formed) or the assets of Parent, Parent Bank or any of their respective
Subsidiaries (including Interim Bank, when formed) that would reasonably be expected to have a
Parent Material Adverse Effect.
4.6
Broker’s Fees. Neither Parent nor any of its Subsidiaries (including Interim Bank,
when formed) has employed any broker or finder or incurred any liability for any broker’s fees,
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commissions or finder’s fees in connection with the transactions contemplated by this
Agreement.
ARTICLE V
COVENANTS RELATING TO CONDUCT OF BUSINESS
5.1
Conduct of Business of Bank Prior to the Effective Time. During the period from
the date of this Agreement to the Effective Time, except as expressly required by this
Agreement, Bank shall (a) conduct its business in the usual, regular and ordinary course of
business consistent with past practice (b) use commercially reasonable efforts to maintain and
preserve intact its business organization, its rights, franchises and other authorizations issued by
Governmental Entities and its current relationships with its customers, regulators, employees,
vendors and other persons with which it has business or other relationships and (c) take no action
that is intended to or would reasonably be expected to adversely affect or materially delay (x) the
ability of either Bank or Parent to obtain any necessary approvals of any Governmental Entity
required for the transactions contemplated hereby, (y) the ability of either Bank or Parent to
perform its covenants and agreements under this Agreement or (z) the consummation of the
transactions contemplated hereby.
5.2
Forbearances of Bank. Without limiting Section 5.1, during the period from the
date of this Agreement to the Effective Time, except as set forth in Section 5.2 of the Disclosure
Schedule, or as expressly required by this Agreement, Bank shall not do any of the following,
without the prior written consent of Parent:
(a)
create, incur any indebtedness for borrowed money, assume, guarantee,
endorse or otherwise as an accommodation become responsible for the obligations of any other
Person, or make any loan or advance (except for acceptance of Deposits, purchases of federal
funds, federal home loan bank advances and sales of certificates of deposit, in each case in the
ordinary course of business and with prices, terms and conditions consistent with past practice or
to the extent committed to prior to the date hereof and set forth in Section 5.2(a) of the
Disclosure Schedule);
(b)
(i) adjust, split, combine or reclassify any capital stock, (ii) make, declare
or pay any dividend or distribution or make any other distribution on, or redeem, purchase or
otherwise directly or indirectly acquire, any shares of its capital stock, or any securities or
obligations convertible into (whether currently convertible or convertible only after the passage
of time or the occurrence of certain events) or exchangeable for any shares of its capital stock
(except for (A) regular quarterly cash dividends by Bank in respect of any completed quarterly
period ended after December 31, 2017, at a rate not in excess of $0.152 per share of Bank
Common Stock and declared and paid at times consistent with past practice and (B) the Closing
Dividend), (iii) grant any stock option, stock appreciation rights, restricted stock, restricted stock
units or other equity-based compensation or grant to any individual, corporation or other entity
any right to acquire any shares of its capital stock, (iv) issue any additional shares of capital
stock of Bank or create any Subsidiary of Bank, or (v) enter into any agreement, understanding
or arrangement with respect to the sale or voting of its capital stock;
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(c)
sell, lease, transfer, mortgage, encumber or otherwise dispose of any of its
properties or assets to any Person, or cancel, release or assign any indebtedness to any such
person or any claims held by any such person, except (i) in the ordinary course of business
consistent with past practice to third parties who are not Affiliates of Bank or (ii) pursuant to
contracts or agreements in force at the date of this Agreement that are set forth in Section 5.2(c)
of the Disclosure Schedule;
(d)
(i) acquire direct or indirect control over any business entity, whether by
stock purchase, merger, consolidation or otherwise, or (ii) make any other investment either by
purchase of stock or securities, contributions to capital, property transfers, or purchase of any
property or assets of any other Person (in the case of property transfers or property or asset sales
pursuant to clause (ii), other than in the ordinary course of business consistent with past
practice);
(e)
materially restructure or change its investment securities portfolio or its
portfolio duration, through purchases, sales or otherwise, or the manner in which such portfolio
is classified or reported;
(f)
except as required by applicable law or any Bank Benefit Plan in existence
as of the date hereof, (i) increase the compensation or benefits payable or to become payable to
any of its directors, officers, employees or individual independent contractors; (ii) grant to any of
its directors, officers, employees or individual independent contractors any increase in severance,
change in control or termination pay; (iii) pay or award, or commit to pay or award, any bonuses
or incentive compensation; (iv) enter into any employment, severance, change in control or
retention agreement (excluding offer letters that provide for no severance or change in control
benefits), with any of its directors, officers, employees or individual independent contractors;
(v) establish, adopt, enter into, amend or terminate any collective bargaining agreement or any
Bank Benefit Plan, except amendments to Bank Benefit Plans that are health and welfare plans in
the ordinary course of business, consistent with past practice, that do not increase the cost to
Bank, in the aggregate, of maintaining such Bank Benefit Plan; (vi) take any action to accelerate
any payment or benefit, or the funding of any payment or benefit, payable or to become payable
to any of its directors, officers, employees or individual independent contractors; (vii) terminate
the employment of any of its employee or individual independent contractors whose total annual
compensation exceeds $50,000.00, other than for cause, or (viii) hire any employee or individual
independent contractor whose total annual compensation exceeds $50,000.00;
(g)
commence, settle or compromise any Proceeding, except for (i)
settlements (A) involving only monetary remedies with a value not in excess of $100,000.00,
with respect to any individual litigation, claim, suit, action or proceeding or $250,000.00, in the
aggregate and (B) that does not involve or create an adverse precedent for any litigation, claim,
suit action or proceeding that is reasonably likely to be material to Bank (or following the
Closing, Parent and its Subsidiaries) and (ii) the commencement of any litigation, claim, suit
action or proceeding in the ordinary course of business consistent with past practice;
(h)
waive or release any rights or claims of Bank other than in the ordinary
course of business consistent with past practice, or agree or consent to the issuance of any
injunction, decree, order or judgment restricting or adversely affecting its business or operations;
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(i)
(i) change its methods of accounting (or the manner in which it accrues for
liabilities) or systems of internal accounting controls in effect on September 30, 2017, except as
required by changes in GAAP after the date hereof and concurred in by Moss Adams LLP or (ii)
except as required by GAAP after the date hereof and other than in the ordinary course of
business consistent with past practice, revalue in any material respect any of its assets;
(j)
make, change or revoke any Tax election, change an annual Tax
accounting period, adopt or change any Tax accounting method, file any amended Tax Return,
enter into any closing agreement with respect to Taxes, settle any Tax claim, audit, assessment or
dispute or surrender any right to claim a refund of Taxes;
(k)
adopt or implement any amendment to the Bank Articles of Association or
any changes to its bylaws or comparable organizational documents;
(l)
enter into, amend in any material respect or terminate any contract of the
sort required to be disclosed pursuant to Section 3.14, other than in the ordinary course of
business consistent with past practice; provided that in no event shall Bank enter into any
contract of the sort required to be disclosed pursuant to Section 3.14(a)(iii), (iv), (vii), (x), (xi) or
(xiii) or that calls for aggregate annual payments of $25,000.00 or more unless terminable on
thirty (30) days or less notice without payment of any penalty or premium;
(m)
make, acquire, modify or renew, or agree to make, acquire, modify or
renew any Loans, loan participations or other extensions of credit (whether directly or indirectly
through the purchase of loan participations from other lenders, deal paper or otherwise) to any
Borrower that (A) would be a material violation of Bank’s policies and procedures in effect as of
the date hereof, (B) would not be in the ordinary course of business consistent with past practices
and safe and sound banking principles or (C) would, when aggregated with all other exposures to
any Borrower, exceed (1) $1,500,000.00 to any Borrower on a fully secured basis or (2)
$500,000.00 to any Borrower on an other than fully secured basis (except in the case of this
clause (C) for (1) Loans or other extensions of credit pursuant to binding commitments made
prior to the date of this Agreement that are listed in Section 5.2(m) of the Disclosure Schedule);
provided that in the event that Bank desires to make or renew any such Loan or extension of
credit prohibited by this Section 5.2(m), it shall so advise Parent via e-mail transmission
(including reasonable detail to permit Parent to evaluate such proposed action) and Parent shall
notify Bank via e-mail transmission within five (5) business days of receipt of such notice
whether Parent consents to such Loan or extension of credit (such consent not to be unreasonably
withheld, delayed or conditioned by Parent), provided that if Parent fails to notify Bank with
such time frame, Parent shall be deemed to have consented to such Loan or extension of credit;
(n)
change in any material respect the credit policies and collateral eligibility
requirements and standards of Bank;
(o)
open, close, purchase, sell, consolidate, relocate or materially alter any
branch of Bank or otherwise file any application or give any notice to take any such action with
respect to any branch of Bank;
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(p)
enter into any new line of business that is material to Bank, taken as a
whole, or materially change its lending, investment, underwriting, risk and asset liability
management and other banking and operating policies that are material to Bank, taken as a
whole, except as required by applicable law, regulation or policies imposed by any
Governmental Entity;
(q)
file any application, or otherwise take any action, to establish, relocate or
terminate the operation of any banking office of Bank;
(r)
make, or commit to make, any capital expenditures in excess of
$100,000.00 individually or $200,000.00 in the aggregate;
(s)
take any action that is intended to, would or would be reasonably likely to
result in any of the conditions set forth in Article VII not being satisfied or prevent or materially
delay the consummation of the transactions contemplated hereby, except, in every case, as may
be required by applicable law; or
(t)
agree, resolve or make any commitment to take any of the actions
prohibited by this Section 5.2.
ARTICLE VI
ADDITIONAL AGREEMENTS
6.1

Regulatory Matters.

(a)
Each of Parent, Parent Bank and Bank shall, and shall cause its
Subsidiaries, including without limitation, Interim Bank, to, use their respective reasonable best
efforts to (i) take, or cause to be taken, and assist and cooperate with the other party in taking, all
actions necessary, proper or advisable to comply promptly with all legal requirements which may
be imposed on such party or its Subsidiaries with respect to the transactions contemplated
hereby, including obtaining any third party consent or waiver that may be required to be obtained
in connection with the transactions contemplated hereby, and, subject to the conditions set forth
in Article VII hereof, to consummate the transactions contemplated hereby (including, for
purposes of this Section 6.1, required in order to continue any contract or agreement with Bank
following the Closing or to avoid any penalty or other fee under such contracts and agreements,
in each case arising in connection with the transactions contemplated hereby) and (ii) obtain (and
assist and cooperate with the other party to obtain) any consent, authorization, order or approval
of, or any exemption by, any Governmental Entity which is required or advisable to be obtained
by Bank or Parent or Parent Bank, respectively, or any of their respective Subsidiaries
(including, without limitation, Interim Bank) in connection with the transactions contemplated
by this Agreement. The parties hereto shall cooperate with each other and promptly (but in any
event not later than forty-five (45) days after the date of this Agreement) prepare and file all
necessary documentation, and to effect all applications, notices, petitions and filings, to obtain as
promptly as practicable all permits, consents, approvals and authorizations of all third parties and
Governmental Entities which are necessary or advisable to consummate the transactions
contemplated by this Agreement. Each of Parent and Bank shall have the right to review in
advance and, to the extent practicable, each will consult the other on, in each case subject to
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applicable laws relating to the exchange of information, all the information relating to Bank or
Parent, as the case may be, and any of their respective Subsidiaries, which appear in any filing
made with, or written materials submitted to, any third party or any Governmental Entity in
connection with the transactions contemplated by this Agreement; provided that nothing this
Section 6.1(a) shall require Parent or Parent Bank to share with or disclose to Bank any
information that Parent or Parent Bank reasonably deems confidential. In exercising the
foregoing right, each of the parties hereto shall act reasonably and as promptly as practicable.
The parties hereto agree that they will consult with each other with respect to the obtaining of all
permits, consents, approvals and authorizations of all third parties and Governmental Entities
necessary or advisable to consummate the transactions contemplated by this Agreement and each
party will keep the other apprised of the status of matters relating to completion of the
transactions contemplated herein. Each of Parent and Bank shall use their reasonable best efforts
to resolve any objections that may be asserted by any Governmental Entity with respect to this
Agreement or the transactions contemplated by this Agreement. Notwithstanding anything set
forth in this Agreement, nothing contained in this Agreement shall be deemed to require Parent,
or permit Bank, to take any action, or commit to take any action, or agree to any condition or
restrictions, in connection with obtaining the foregoing permits, consents, approvals and
authorizations of Governmental Entities or third parties that would reasonably be expected to
have a material adverse effect on the business, results of operations or financial condition of
Bank or Parent (measured on a scale relative to Bank as a whole) or on the expected benefits to
be received by Parent from the Mergers following the Closing, including any determination by a
Regulatory Agency or other Governmental Entity that the Mergers may not be consummated as
contemplated herein, and including any requirement to sell, divest or otherwise dispose of all or
any portion of any assets or liabilities of Bank or Parent or any of their respective Subsidiaries (a
“Materially Burdensome Regulatory Condition”); provided that, if requested by Parent, then
Bank will take or commit to take any such action, or agree to any such condition or restriction, so
long as such action, commitment, agreement, condition or restriction is binding on Bank only in
the event the Closing occurs.
(b)
Subject to applicable law relating to the exchange of information, Parent
and Bank shall, upon request, furnish each other with all information concerning Parent, Bank
and their respective Subsidiaries, directors, officers and shareholders and such other matters as
may be reasonably necessary in connection with any statement, filing, notice or application made
by or on behalf of Parent, Parent Bank, Bank or any of their respective Subsidiaries to any
Governmental Entity in connection with the transactions contemplated by this Agreement.
(c)
Subject to applicable law relating to the exchange of information, Parent,
Parent Bank and Bank shall reasonably promptly advise each other upon receiving any
communication from any Governmental Entity or third party whose consent or approval is
required for consummation of the transactions contemplated by this Agreement which causes
such party to believe that there is a reasonable likelihood that any Requisite Regulatory Approval
or other consent or approval will not be obtained or that the receipt of any such approval will be
materially delayed.
6.2
Access to Information. Subject to the Confidentiality Agreement, Bank agrees to
provide Parent and Parent’s officers, directors, employees, accountants, counsel, financial
advisors, agents and other representatives (collectively, the “Parent Representatives”), from time
A-43

to time prior to the Effective Time or the termination of this Agreement, such information as
Parent shall reasonably request with respect to Bank and its business, financial condition and
operations and such access to the properties, books and records and personnel of Bank as Parent
shall reasonably request, which access shall occur during normal business hours and shall be
conducted in such manner as not to interfere unreasonably with the conduct of the business of
Bank, and, during such period, Bank shall make available to Parent and the Parent
Representatives (i) a copy of each report, schedule, and other document filed or received by it
during such period pursuant to the requirements of state or federal banking laws (other than
reports or documents that Bank is not permitted to disclose under applicable law) and (ii) all
other information concerning its business, properties and personnel as Parent may reasonably
request. From and after the date hereof Bank shall deliver to Parent monthly consolidated
balance sheets and the related consolidated statements of income for Bank for each month ending
after the date hereof promptly following the date that such financial statements are made
available to the officers of Bank. Parent and Bank shall comply with, and cause their
Subsidiaries, and their and their Subsidiaries’ respective officers, directors, employees,
accountants, counsel, financial advisors, agents and other representatives to comply with, all of
their respective obligations under the confidentiality provisions of the Confidentiality
Agreement, which shall survive the termination of this Agreement in accordance with the terms
set forth therein.
6.3

Shareholder Approval.

(a)
Bank shall take all action necessary in accordance with the TBOC and the
Bank Articles of Association and Bank Bylaws to duly call, give notice of, convene and hold a
meeting of its shareholders as promptly as reasonably practicable for the purpose of obtaining the
Requisite Bank Vote required in connection with this Agreement and the Mergers (such meeting
or any adjournment or postponement thereof, a “Bank Shareholder Meeting”). Bank shall
prepare and mail to its shareholders as promptly as practicable after the date hereof a mutually
acceptable proxy statement that conforms with the requirements of the TBOC and applicable law
(the “Bank Proxy Statement”), and, to the extent required by applicable law, as promptly as
reasonably practicable prepare and distribute to Bank shareholders any supplement or
amendment to the Bank Proxy Statement if any event shall occur which requires such action at
any time prior to the Bank Shareholder Meeting. Bank shall provide Parent a reasonable
opportunity to review and comment upon the Bank Proxy Statement, or any amendments or
supplements thereto. The board of directors of Bank shall, except in the case of a Bank Adverse
Recommendation Change pursuant to Section 6.3(b), (x) recommend to its shareholders the
approval of this Agreement and the transactions hereby (the “Bank Board Recommendation”),
(y) include the Bank Board Recommendation in the Bank Proxy Statement and (z) use its
reasonable best efforts to obtain from its shareholders the Requisite Bank Vote in favor of the
approval of this Agreement required to consummate the transactions contemplated by this
Agreement. Bank agrees that it has an unqualified obligation to submit this Agreement to its
shareholders at the Bank Shareholder Meeting. Bank shall cooperate with and use its reasonable
best efforts to keep Parent informed on a current basis regarding its solicitation efforts and voting
results following the dissemination of the Bank Proxy Statement to its shareholders.
Notwithstanding anything to the contrary contained in this Agreement, Bank may adjourn or
postpone the Bank Shareholder Meeting (i) to the extent required by applicable law, (ii) if as of
the time for which the Bank Shareholder Meeting is originally scheduled (as set forth in the Bank
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Proxy Statement) there are insufficient shares of Bank Common Stock represented (either in
person or by proxy) to constitute a quorum necessary to conduct the business of the Bank
Shareholder Meeting or (iii) with the prior written consent of Parent (which shall not be
unreasonably withheld, delayed or conditioned). In addition, if at any time following the
dissemination of the Bank Proxy Statement, either Bank or Parent reasonably determines in good
faith that the Requisite Bank Vote is unlikely to be obtained at the Bank Shareholder Meeting,
then on a single occasion and prior to the vote contemplated having been taken, each of Bank
and Parent shall have the right to require a single adjournment or postponement of the Bank
Shareholder Meeting; provided, that no such adjournments or postponements shall delay the
Bank Shareholder Meeting by more than forty-five (45) days from the originally scheduled date.
During any such period of adjournment or postponement, Bank shall continue in all respects to
comply with its obligations under this Section 6.3 and Section 6.8.
(b)
Except as expressly permitted by the following sentence, the board of
directors of Bank shall not (i) (A) change, qualify, withhold, withdraw or modify, or authorize or
publicly propose to change, qualify, withhold, withdraw or modify, in each case in a manner
adverse to Parent, the Bank Board Recommendation or (B) adopt, approve or recommend to
shareholders of Bank, or publicly propose to adopt, approve or recommend to shareholders of
Bank, an Acquisition Proposal (any action described in this clause (i) being referred to as a
“Bank Adverse Recommendation Change”), or (ii) authorize, cause or permit Bank to enter into
any letter of intent, memorandum of understanding, agreement (including an acquisition
agreement, merger agreement, joint venture agreement or other agreement), commitment or
agreement in principle with respect to any Acquisition Proposal (other than an Acceptable
Confidentiality Agreement entered into in accordance with Section 6.8(c)) (a “Bank Acquisition
Agreement”). Notwithstanding anything to the contrary set forth in the preceding sentence, if
prior to the time the Requisite Bank Vote is obtained, but not after, in response to the receipt of a
bona fide, unsolicited written Acquisition Proposal subsequent to the date of this Agreement, the
board of directors of Bank determines in good faith, after consultation with its financial advisor
and outside legal counsel, that (i) the Acquisition Proposal did not result from a breach of
Section 6.8, (ii) the Acquisition Proposal constitutes a Superior Proposal and (iii) the failure to
approve or recommend such Superior Proposal would be inconsistent with the directors’
fiduciary duties under applicable Law, the board of directors of Bank may, subject to compliance
with Section 6.8, effect a Bank Adverse Recommendation Change; provided, however, that prior
to so effecting a Bank Adverse Recommendation Change, (A) Bank has given Parent at least five
(5) business days’ prior written notice of its intention to take such action, and specifying the
reasons therefor, including the terms and conditions of, and the identity of the Person making,
any such Superior Proposal and has contemporaneously provided to Parent a copy of the
Superior Proposal, a copy of any proposed Bank Acquisition Agreements and a copy of any
financing commitments relating thereto (or, in each case, if not provided in writing to Bank, a
written summary of the terms thereof), (B) Bank has negotiated, and has caused its
Representatives to negotiate, in good faith with Parent during such notice period, to the extent
Parent wishes to negotiate, to enable Parent to propose revisions to the terms of this Agreement
such that it would cause such Superior Proposal to no longer constitute a Superior Proposal, (C)
upon the end of such notice period, the board of directors of Bank shall have considered in good
faith any revisions to the terms of this Agreement proposed in writing by Parent, and shall have
determined, after consultation with its financial advisor and outside legal counsel, that the
Superior Proposal would nevertheless continue to constitute a Superior Proposal if the revisions
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proposed by Parent were to be given effect and that the failure to approve or recommend such
Superior Proposal would be inconsistent with the directors’ fiduciary duties under applicable
Law, and (D) in the event of any change to any of the material financial terms (including the
form, amount and timing of payment of consideration) or any other material terms of such
Superior Proposal, Bank shall, in each case, have delivered to Parent an additional notice
consistent with that described in clause (A) above of this proviso and a new notice period under
clause (A) of this proviso shall commence during which time Bank shall be required to comply
with the requirements of this Section 6.3(b) anew with respect to such additional notice,
including clauses (A) through (D) above of this proviso; and provided, further, that Bank has
complied in all material respects with its obligations under Section 6.8.
6.4
Restructuring Efforts. Subject to Section 6.3, if Bank shall have failed to obtain
the Requisite Bank Vote at one or more duly held Bank Shareholder Meetings, or at any
adjournment or postponement thereof, then, unless this Agreement shall have been terminated
pursuant to its terms, each of the parties shall in good faith use its reasonable best efforts to
negotiate a restructuring of the transactions provided for herein (it being understood that neither
party shall have any obligation to alter or change the amount or kind of the Aggregate Merger
Consideration in a manner adverse to such party or its shareholders) and Bank shall resubmit the
transaction to Bank’s shareholders for approval; provided, however, in no event shall either party
be obligated to continue such efforts to negotiate a restructuring of the transactions provided for
herein for a period exceeding ninety (90) days beyond any second Bank Shareholder Meeting
held for such purpose.
6.5
Public Disclosure. Bank shall not issue any press release or otherwise make any
public statement or make any other public (or non-confidential) disclosure (whether or not in
response to an inquiry) regarding the terms of this Agreement or any of the transactions
contemplated hereby without the prior approval of Parent (which approval shall not be
unreasonably withheld, delayed or conditioned), except as may be required by applicable law, in
which case Bank shall consult with Parent before issuing such press release or making such
public statement or disclosure to allow Parent a reasonable opportunity to comment on such
press release or public statement or disclosure in advance of such publication, to the extent
practicable and permitted by applicable law. Parent shall provide Bank a reasonable opportunity
to comment on Parent’s initial press release, if any, announcing the transaction.
6.6

Employee Benefit Matters.

(a)
To the extent that an employee of Bank immediately prior to the Closing
(each, a “Continuing Employee”) becomes eligible to participate in an employee benefit plan
maintained by Parent or any of its Subsidiaries (other than Bank), Parent shall cause such
employee benefit plan to recognize the service of such Continuing Employee with Bank for
purposes of eligibility, participation, vesting and benefit accrual under such employee benefit
plan of Parent or any of its Subsidiaries, to the same extent that such service was recognized
immediately prior to the Effective Time under a corresponding Bank Benefit Plan in which such
Continuing Employee was eligible to participate immediately prior to the Effective Time;
provided that such recognition of service shall not (i) operate to duplicate any benefits of a
Continuing Employee with respect to the same period of service, (ii) apply for purposes of any
retiree medical plans or for purposes of benefit accrual under any defined benefit pension plan,
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or (iii) apply for purposes of any plan, program or arrangement (A) under which similarly
situated employees of Parent and its Subsidiaries do not receive credit for prior service or
(B) that is grandfathered or frozen, either with respect to level of benefits or participation. With
respect to any health care plan of Parent or any of its Subsidiaries (other than Bank) in which any
Continuing Employee is eligible to participate, for the plan year in which such Continuing
Employee is first eligible to participate, Parent shall (1) cause any preexisting condition
limitations or eligibility waiting periods under such Parent or Subsidiary plan (excluding any
Bank Benefit Plan) to be waived with respect to such Continuing Employee to the extent that
such limitation would have been waived or satisfied under the Bank Benefit Plan in which such
Continuing Employee participated immediately prior to the Effective Time, and (2) recognize
any health care expenses incurred by such Continuing Employee in the year that includes the
Closing Date (or, if later, the year in which such Continuing Employee is first eligible to
participate) for purposes of any applicable deductible and annual out-of-pocket expense
requirements under any such health, dental or vision plan of Parent or any of its Subsidiaries
(excluding any Bank Benefit Plan).
(b)
Parent shall, or shall cause one of its Subsidiaries to, provide to each
Continuing Employee whose employment terminates during the 12-month period following the
Closing Date with severance benefits equal to the severance benefits for which such Continuing
Employee would be eligible under the severance plans or policies of Parent or its Subsidiaries,
recognizing such Continuing Employees’ prior service with Bank for purposes thereof in
accordance with Section 6.6(a).
(c)
Promptly following the date hereof, Bank shall take all actions as are
necessary to provide that, effective as of the date hereof, no participant in the Bank Deferred
Compensation Plan shall be permitted to make a “Deferral Election” (as defined in the Bank
Deferred Compensation Plan) with respect to any “Compensation” (as defined in the Bank
Deferred Compensation Plan) earned on or following the date hereof.
(d)
Without limiting the generality of Section 9.10, the provisions of this
Section 6.6 are solely for the benefit of the parties to this Agreement, and no current or former
employee or any other individual associated therewith shall be regarded for any purpose as a
third-party beneficiary of this Agreement. In no event shall the terms of this Agreement be
deemed to (i) establish, amend or modify any Bank Benefit Plan or any “employee benefit plan”
as defined in Section 3(3) of ERISA, or any other benefit plan, program, agreement or
arrangement maintained or sponsored by Parent, Bank or any of their respective Affiliates;
(ii) alter or limit the ability of Parent or any of its Subsidiaries (including, after the Closing Date,
Bank) to amend, modify or terminate any Bank Benefit Plan, employment agreement or any
other benefit or employment plan, program, agreement or arrangement; or (iii) confer upon any
current or former employee, officer, director or consultant any right to employment or continued
employment or continued service with the Parent or any of its Subsidiaries (including, following
the Closing Date, Bank), or constitute or create an employment agreement with any employee.
6.7

Indemnification.

(a)
For a period of five (5) years following the Effective Time, Surviving
Bank shall indemnify and hold harmless each person who is now, or who has been at any time
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before the date of this Agreement, or who becomes before the Effective Time, an officer or
director of Bank (each, a “Bank Indemnified Party”) against all losses, claims, damages, costs,
expenses (including attorneys’ fees), liabilities or judgments or amounts that are paid in
settlement (which settlement shall require the prior written consent of the Surviving Bank,
which consent shall not be unreasonably withheld, delayed or conditioned) of or in connection
with any claim, action, suit, proceeding, investigation or other legal proceeding, whether civil,
criminal, administrative or investigative or investigation (each, a “Claim”), in which a Bank
Indemnified Party is, or is threatened to be made, a party or witness or arising out of the fact
that such person is or was a director or officer of Bank if such Claim pertains to any matter or
fact arising, existing or occurring at or before the Effective Time (including the Mergers and the
other transactions contemplated hereby), regardless of whether such Claim is asserted or
claimed before, or after, the Effective Time, to the same extent required under the Parent
Bank’s articles of association or bylaws as in effect as of the date hereof and to the extent
permitted by applicable law.
(b)
Any Bank Indemnified Party wishing to claim indemnification under
paragraph (a) of this Section 6.7, upon learning of any Claim, shall promptly notify the
Surviving Bank thereof. In the event of any such action (whether arising before or after the
Effective Time), (i) the Surviving Bank shall have the right to assume the defense thereof and
the Surviving Bank shall not be liable to such Bank Indemnified Parties for any legal expenses
of other counsel or any other expenses subsequently incurred by such Bank Indemnified Parties
in connection with the defense thereof, except that if the Surviving Bank elects not to assume
such defense or counsel for the Bank Indemnified Parties advises that there are substantive
issues which raise conflicts of interest between the Surviving Bank and the Bank Indemnified
Parties, the Bank Indemnified Parties may retain counsel satisfactory to them, and the Surviving
Bank shall pay all reasonable fees and expenses of such counsel for the Bank Indemnified
Parties promptly as statements therefor are received; provided that the Surviving Bank shall be
obligated pursuant to this paragraph (b) to pay for only one firm of counsel for all Bank
Indemnified Parties in any jurisdiction, except where counsel for the Bank Indemnified Parties
advises that there are substantive issues which raise conflicts of interest among the Bank
Indemnified Parties which require them to retain separate counsel in such jurisdiction; (ii) the
Bank Indemnified Parties will cooperate in the defense of any such Claim; and (iii) the
Surviving Bank shall not be liable for any settlement effected without its prior written consent;
and provided, further, that the Surviving Bank shall not have any obligation hereunder to any
Bank Indemnified Party when and if a court of competent jurisdiction shall determine, and such
determination shall have become final, that the indemnification of such Bank Indemnified Party
in the manner contemplated hereby is prohibited by applicable law.
(c)
Bank, in consultation with Parent, may (and at the request of Parent, Bank
shall use its reasonable best efforts to) obtain at or prior to the Effective Time a five-year “tail”
policy under Bank’s existing directors’ and officers’ insurance policy and similar policy covering
fiduciaries under the Bank Benefit Plans providing equivalent coverage to that in place as of the
date hereof if and to the extent that the same may be obtained for an amount that, in the
aggregate, does not exceed 200% of the annual premium payments on Bank’s current policy in
effect as of the date hereof (the “Maximum Amount”). If the amount of the premiums necessary
to maintain or procure such insurance coverage exceeds the Maximum Amount, Bank may
obtain the most advantageous policies of directors’ and officers’ liability tail insurance
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obtainable for a premium equal to the Maximum Amount. Any such costs incurred by Bank to
obtain such “tail” policy shall be considered part of the Transaction Expenses.
(d)
The provisions of this Section 6.7 are intended to be for the benefit of
and shall be enforceable by, each Bank Indemnified Party and their respective heirs and
representatives.
6.8

No Solicitation.

(a)
Except as expressly permitted by this Section 6.8, from the date hereof
until the earlier of the Effective Time or the termination of this Agreement in accordance with
Section 8.1, Bank shall, and shall cause each of its Affiliates and its and their respective officers,
directors, employees and agents, and shall use reasonable best efforts to cause each of its
financial advisors, investment bankers, attorneys, accountants and other representatives
(collectively with its Affiliates and its and their respective officers, directors, employees and
agents, “Representatives”) to: (A) immediately cease and cause to be terminated any discussions
or negotiations with any Persons (other than Parent) that may be ongoing with respect to an
Acquisition Proposal and (B) not, directly or indirectly, (1) solicit, initiate, knowingly encourage
or knowingly facilitate any inquiries regarding, or the making of any proposal or offer that
constitutes, or could reasonably be expected to lead to, an Acquisition Proposal, (2) engage in,
continue or otherwise participate in any discussions or negotiations regarding, or furnish to any
other Person any information in connection with or for the purpose of encouraging or facilitating,
an Acquisition Proposal, or (3) approve, recommend or enter into, or propose to approve,
recommend or enter into, any letter of intent or similar document, agreement, commitment, or
agreement in principle (whether written or oral, binding or nonbinding) with respect to an
Acquisition Proposal.
(b)
Bank shall, and shall cause its Affiliates to, promptly request (to the extent
it has not already done so prior to the date of this Agreement) any Person that has executed a
confidentiality or non-disclosure agreement in connection with any actual or potential
Acquisition Proposal that remains in effect as of the date of this Agreement to return or destroy
all confidential information of Bank or its Affiliates in the possession of such Person or its
Representatives. Bank shall not, and shall cause its Affiliates not to, release any third party from,
or waive, amend or modify any provision of, or grant permission under, (1) any standstill
provision in any agreement to which Bank or any of its Affiliates is a party or (2) any
confidentiality provision in any agreement to which Bank or any of its Affiliates is a party other
than, with respect to this clause (2), any waiver, amendment, modification or permission under a
confidentiality provision that does not, and would not be reasonably likely to, facilitate,
knowingly encourage or relate in any way to an Acquisition Proposal or a potential Acquisition
Proposal. Bank shall, and shall cause its Affiliates to, enforce the confidentiality and standstill
provisions of any such agreement, and Bank shall, and shall cause its Affiliates to, immediately
take all steps within their power necessary to terminate any waiver that may have been
heretofore granted, to any Person other than Parent or any of Parent’s Affiliates, under any such
provisions.
(c)
Notwithstanding anything to the contrary contained in Section 6.8(a), if at
any time after the date of this Agreement and prior to obtaining the Requisite Bank Vote, Bank
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or any of its Representatives, receives a bona fide, unsolicited written Acquisition Proposal from
any Person that did not result from Bank’s, its Affiliates’ or their respective Representatives’
breach of Section 6.8, and if the board of directors of Bank determines in good faith, after
consultation with its financial advisor and outside legal counsel, that such Acquisition Proposal
constitutes or is reasonably expected to lead to a Superior Proposal and that the failure to take
such action would be inconsistent with the directors’ fiduciary duties under applicable Law, then
Bank and its Representatives may, (A) furnish, pursuant to an Acceptable Confidentiality
Agreement, information (including non-public information) with respect to Bank to the Person
who has made such Acquisition Proposal and its Representatives; provided, that Bank shall
concurrently with the delivery to such Person provide to Parent any non-public information
concerning Bank that is provided or made available to such Person or its Representatives unless
such non-public information has been previously provided to Parent and (B) engage in or
otherwise participate in discussions or negotiations with the Person making such Acquisition
Proposal and its Representatives regarding such Acquisition Proposal. Bank shall promptly (and
in any event within one (1) business day) notify Parent if Bank furnishes non-public information
and/or enters into discussions or negotiations as provided in this Section 6.8(c).
(d)
Bank shall promptly (and in no event later than one (1) business day after
receipt) notify Parent in writing in the event that Bank or any of its Representatives receives an
Acquisition Proposal or a request for information relating to Bank that is reasonably likely to
lead to or that contemplates an Acquisition Proposal, including the identity of the Person making
the Acquisition Proposal and the material terms and conditions thereof (including an unredacted
copy of such Acquisition Proposal or, where such Acquisition Proposal is not in writing, a
description of the terms thereof). Bank shall keep Parent reasonably informed, on a current basis,
as to the status of (including any developments, discussions or negotiations) such Acquisition
Proposal (including by promptly (and in no event later than one (1) business day after receipt)
providing to Parent copies of any written correspondence, proposals, indications of interest,
and/or draft agreements relating to such Acquisition Proposal). Bank agrees that it and its
Affiliates will not enter into any agreement with any Person subsequent to the date of this
Agreement which prohibits Bank from providing any information to Parent in accordance with,
or otherwise complying with, this Section 6.8.
6.9

Litigation and Claims.

(a)
Bank shall promptly notify Parent in writing of any Proceeding, or of any
claim, controversy or contingent liability that might reasonably be expected to become the
subject of a Proceeding, against Bank, if such Proceeding or potential Proceeding is reasonably
likely to result in a Material Adverse Effect. Bank shall promptly notify Parent in writing of any
Proceeding, pending or, to the Knowledge of Bank, threatened against Bank that (A) questions or
would reasonably be expected to question the validity of this Agreement, the Bank Merger
Agreement or the other agreements contemplated hereby or thereby or any actions taken or to be
taken by Parent or its Subsidiaries with respect hereto or thereto, or (B) seeks to enjoin or
otherwise restrain the transactions contemplated hereby or thereby. Bank shall give Parent the
opportunity to participate at Parent’s own expense in the defense or settlement of any
shareholder litigation against Bank and/or its directors or Affiliates relating to the transactions
contemplated by this Agreement, and no such settlement shall be agreed without Parent’s prior
written consent (such consent not to be unreasonably withheld or delayed).
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(b)
Parent shall promptly notify Bank in writing of any Proceeding, or of any
claim, controversy or contingent liability that might reasonably be expected to become the
subject of a Proceeding, against Parent or its Subsidiaries, if such Proceeding or potential
Proceeding is reasonably likely to result in a Parent Material Adverse Effect. Parent shall
promptly notify Bank in writing of any Proceeding, pending or, to Parent’s knowledge,
threatened against Parent or its Subsidiaries that (A) questions or would reasonably be expected
to question the validity of this Agreement, the Bank Merger Agreement or the other agreements
contemplated hereby or thereby or any actions taken or to be taken by Parent or Parent Bank
with respect hereto or thereto, or (B) seeks to enjoin or otherwise restrain the transactions
contemplated hereby or thereby.
6.10 Additional Agreements. Subject to the terms and conditions of this Agreement,
each of Bank and Parent agree to cooperate fully with each other and to use commercially
reasonable efforts to take, or cause to be taken, all actions, and to do, or cause to be done, all
things necessary, proper or advisable to consummate and make effective, at the time and in the
manner contemplated by this Agreement, the Mergers. In case at any time after the Effective
Time any further action is necessary or desirable to carry out the purposes of this Agreement
(including any merger between a Subsidiary of Parent, on the one hand, and a Subsidiary of
Bank, on the other hand) or to vest the Surviving Bank or Parent Bank (as applicable) with full
title to all properties, assets, rights, approvals, immunities and franchises of either party to the
Mergers, the proper officers and directors of each party and their respective Subsidiaries shall, at
Parent’s sole expense, take all such necessary action as may be reasonably requested by Parent.
6.11 Allowance for Loan Losses. Bank shall use its commercially reasonable efforts to
maintain its allowance for loan losses at a level equal to at least 0.98% of total loans (the
“Minimum Allowance Amount”); provided, however, that if the allowance for loan losses is less
than the Minimum Allowance Amount on the business day immediately preceding the Closing
Date, Bank shall take all action necessary to increase the allowance for loan losses to an amount
equal to the Minimum Allowance Amount as of the Closing Date. If the allowance for loan
losses is greater than the Minimum Allowance Amount on the business day immediately
preceding the Closing Date, then, provided Bank is allowed to do so under GAAP and applicable
rules and regulations of the applicable Regulatory Agencies, Bank shall be entitled to reduce
Bank’s allowance for loan losses to an amount that is not less than the greater of the Minimum
Allowance Amount and the amount required under GAAP.
ARTICLE VII
CONDITIONS PRECEDENT
7.1
Conditions to Each Party’s Obligation to Effect the Closing. The respective
obligation of each party to effect the Closing shall be subject to the satisfaction (or waiver by all
parties, to the extent permissible under applicable law) at or prior to the Effective Time of the
following conditions:
(a)
Regulatory Approvals. All Requisite Regulatory Approvals shall have
been obtained and shall remain in full force and effect or, in the case of waiting periods, shall
have expired or been terminated (and, in the case of the obligation of Parent and Parent Bank to
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effect the Closing, no such Requisite Regulatory Approval shall have resulted in, or would
reasonably be expected to result in, the imposition of any Materially Burdensome Regulatory
Condition).
(b)
No Injunctions or Restraints; Illegality. No order, injunction, decree or
judgment issued by any court or governmental body or agency of competent jurisdiction or other
legal restraint or prohibition preventing the consummation of the Mergers or the other
transactions contemplated by this Agreement shall be in effect. No statute, rule, regulation, order,
injunction or decree shall have been enacted, entered, promulgated or enforced by any
Governmental Entity which prohibits or makes illegal consummation of the Mergers.
(c)
Shareholder Approval. This Agreement and the transactions contemplated
hereby shall have been approved by Requisite Bank Vote.
(d)
Parent and Parent Bank Approval. This Agreement and the transaction
contemplated hereby shall have been approved by the boards of directors of Parent and Parent
Bank and by Parent as the stockholder of Parent Bank.
7.2
Conditions to Obligations of Parent. The obligation of Parent to effect the Closing
is also subject to the satisfaction or waiver by Parent at or prior to the Effective Time of the
following conditions:
(a)
Representations and Warranties. (i) The representations and warranties of
Bank set forth in Sections 3.1, 3.2, 3.3, 3.8, 3.18, 3.22, 3.23 and 3.25 of this Agreement shall be
true and correct in all respects as of the date of this Agreement and at and as of the Effective
Time as though made as of the Effective Time, except to the extent such representations and
warranties are expressly made only as of an earlier date, in which case as of such earlier date,
and (ii) each of the other representations and warranties of Bank set forth in this Agreement shall
be true and correct in all respects (without giving effect to any limitation as to, Knowledge,
“materiality” or “Material Adverse Effect” set forth therein) as of the date of this Agreement and
at and as of the Effective Time as though made as of the Effective Time, except to the extent
such representations and warranties are expressly made only as of an earlier date, in which case
as of such earlier date, and except in the case of the foregoing clause (ii), where the failure to be
so true and correct (without giving effect to any limitation as to Knowledge, “materiality” or
“Material Adverse Effect” set forth therein), individually or in the aggregate, has not had and
could not reasonably be expected to have a Material Adverse Effect.
(b)
Performance of Obligations of Bank. Bank shall have performed in all
material respects each of the obligations required to be performed by it under this Agreement at
or prior to the Effective Time.
(c)
Officer’s Certificate. Parent shall have received a certificate signed on
behalf of Bank by its Chief Executive Officer or Chief Financial Officer stating that the
conditions specified in Sections 7.2(a), 7.2(b) and 7.2(d) have been satisfied.
(d)
No Material Adverse Effect. No event or events have occurred that have
had or would reasonably be expected to have, either individually or in the aggregate, a Material
Adverse Effect on Bank.
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(e)
Dissenting Shares. Holders of not more than seven and one-half percent
(7.5%) of the outstanding shares of Bank Common Stock shall have duly exercised their
dissenters’ rights under subchapter H of Chapter 10 of the TBOC.
7.3
Conditions to Obligations of Bank. The obligation of Bank to effect the Closing
is also subject to the satisfaction or waiver by Bank at or prior to the Effective Time of the
following conditions:
(a)
Representations and Warranties. (i) The representations and warranties of
Parent set forth in Sections 4.1 and 4.6 of this Agreement shall be true and correct in all respects,
and (ii) each of the other representations and warranties of Parent set forth in this Agreement
shall be true and correct in all respects (without giving effect to any limitation as to knowledge,
“materiality” or “Material Adverse Effect” set forth therein), in each case as of the date of this
Agreement and at and as of the Effective Time as though made as of the Effective Time, except
to the extent such representations and warranties are expressly made only as of an earlier date, in
which case as of such earlier date, and except in the case of the foregoing clause (ii), where the
failure to be so true and correct (without giving effect to any limitation as to knowledge,
“materiality” or “Material Adverse Effect” set forth therein), individually or in the aggregate, has
not had and could not reasonably be expected to have a Parent Material Adverse Effect.
(b)
Performance of Obligations of Parent. Parent and Parent Bank shall have
performed in all material respects each of the obligations required to be performed by them
under this Agreement at or prior to the Effective Time.
(c)
Officer’s Certificate. Bank shall have received a certificate signed on
behalf of Parent by its Chief Executive Officer or Chief Financial Officer stating that the
conditions specified in Sections 7.3(a) and 7.3(b) have been satisfied.
ARTICLE VIII
TERMINATION AND AMENDMENT
8.1
Termination. This Agreement may be terminated at any time prior to the
Effective Time, whether before or after approval of the matters presented in connection with the
Mergers by the shareholders of Bank:
(a)

by mutual written consent of Bank and Parent;

(b)
by either Bank or Parent, if the Closing shall not have occurred on or
before December 31, 2018 (the “Outside Date”); provided, however, that the right to terminate
this Agreement under this Section 8.1(b) shall not be available to any party whose action or
failure to act has been the cause of or resulted in the failure of the Closing to occur on or before
the Outside Date and such action or failure to act constitutes a breach of this Agreement;
(c)
by either Bank or Parent, if any approval required to be obtained pursuant
to Section 7.1(a) has been denied by the relevant Governmental Entity and such denial has
become final and nonappealable or any Governmental Entity of competent jurisdiction shall have
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issued a final, nonappealable injunction permanently enjoining or otherwise prohibiting the
consummation of the transactions contemplated by this Agreement;
(d)
by either Bank or Parent (provided, that the terminating party is not then in
material breach of any representation, warranty, covenant or other agreement contained herein) if
there shall have been a breach of any of the covenants or agreements or any of the
representations or warranties (or any such representation or warranty shall cease to be true) on
the part of Parent (in the case of a termination by Bank) or Bank (in the case of a termination by
Parent) contained in this Agreement in any respect, which breach or failure to be true would,
individually or together with all such other than uncured breaches and failures to be true,
constitute grounds for the conditions set forth in Section 7.2 or 7.3, as the case may be, not to be
satisfied and such breach is not cured within the earlier of the Outside Date and fifteen (15)
business days after written notice thereof to Parent (in the case of a termination by Bank) or
Bank (in the case of a termination by Parent), or by its nature or timing cannot be cured during
such period;
(e)
by Parent, if (i) prior to such time as the Requisite Bank Vote is obtained,
Bank or the Board of Directors of Bank (A) submits this Agreement to its shareholders without a
recommendation for approval, or otherwise withdraws or materially and adversely modifies (or
discloses its intention to withdraw or materially and adversely modify) its recommendation, or
recommends to its shareholders an Acquisition Proposal other than the Mergers, or
(B) materially breaches its obligations under Section 6.8; or (ii) a tender offer or exchange offer
for twenty percent (20%) or more of the outstanding shares of Bank Common Stock is
commenced (other than by Parent or a Subsidiary thereof), and the board of directors of Bank
recommends that the shareholders of Bank tender their shares in such tender or exchange offer or
otherwise fails to recommend that such shareholders reject such tender offer or exchange offer
within the ten (10) business days of the commencement of such tender offer or exchange offer;
or
(f)
by Parent, if the shareholders of Bank fail to approve this Agreement by
the Requisite Bank Vote at the Bank Shareholder Meeting.
8.2

Effect of Termination.

(a)
Subject to Section 8.2(b), in the event of termination of this Agreement
pursuant to this Article VIII, no party to this Agreement shall have any liability or further
obligation hereunder to the other party hereto, except that (i) Section 6.5 (Public Disclosure),
Section 8.1 (Termination), this Section 8.2 (Effect of Termination), Section 9.2 (Expenses),
Section 9.3 (Notices), Section 9.4 (Interpretation) and Section 9.7 (Governing Law; Venue;
Waiver of Jury Trial) shall survive any termination of this Agreement and (ii) notwithstanding
anything to the contrary in this Agreement, termination will not relieve a breaching party from
liability for any willful and material breach of any provision of this Agreement.
(b)
(i)
In the event that after the date of this Agreement a bona
fide Acquisition Proposal shall have been made known to senior management of Bank or shall
have been made directly to its shareholders generally or any person shall have publicly
announced (and not withdrawn) an Acquisition Proposal with respect to Bank and (A) thereafter
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this Agreement is terminated by either Parent or Bank pursuant to Section 8.1(b) without the
Requisite Bank Vote having been obtained or this Agreement is terminated by Parent pursuant to
Section 8.1(d) and (B) prior to the date that is eighteen (18) months after the date of such
termination, Bank enters into a definitive agreement or consummates a transaction with respect
to an Acquisition Proposal (whether or not the same Acquisition Proposal as that referred to
above), then Bank shall, on the earlier of the date it enters into such definitive agreement and the
date of consummation of such transaction, pay Parent, by wire transfer of same day funds, a fee
equal to $3,500,000.00 (the “Termination Fee”).
(ii)
In the event that this Agreement is terminated by Parent pursuant to
Section 8.1(e), then Bank shall pay Parent, by wire transfer of same day funds, the Termination Fee as
promptly as reasonably practical after the date of termination (and, in any event, within three (3) business
days thereafter).

(c)
Each of Parent and Bank acknowledges that the agreements contained in
this Section 8.2 are an integral part of the transactions contemplated by this Agreement, and that,
without these agreements, the other party would not enter into this Agreement; accordingly, if
Bank fails promptly to pay the amount due pursuant to this Section 8.2, and, in order to obtain
such payment, Parent commences a suit which results in a judgment against Bank for the
Termination Fee or any portion thereof, then Bank shall also pay the costs and expenses of
Parent (including reasonable attorneys’ fees and expenses) in connection with such suit. In
addition, if Bank fails to pay any amount payable pursuant to this Section 8.2, then Bank shall
pay interest on such overdue amount (for the period commencing as of the date that such overdue
amount was originally required to be paid and ending on the date that such overdue amount is
actually paid in full) at a rate per annum equal to the “prime rate” (as announced by JPMorgan
Chase & Co. or any successor thereto) in effect on the date on which such payment was required
to be made for the period commencing as of the date that such overdue amount was originally
required to be paid.
(d)
In the event that Parent Bank is obligated to consummate the Merger and
the Merger is not consummated due to a breach by Parent Bank of this Agreement and due to no
fault of Bank, then and in such event, in connection with any other damages to which Bank may
be entitled as a result of such default or breach by Parent Bank, Parent Bank shall pay all
reasonable, documented costs incurred by Bank in connection with the transactions contemplated
by this Agreement in an amount not to exceed $500,000.
8.3
Amendment. Subject to compliance with applicable law, this Agreement may be
amended by the parties hereto; provided, however, after any approval of the transactions
contemplated by this Agreement by the shareholders of Bank, there may not be, without further
approval of such shareholders, any amendment of this Agreement that requires such further
approval under applicable law. This Agreement may not be amended except by an instrument in
writing signed on behalf of each of the parties hereto.
8.4
Extension; Waiver. At any time prior to the Effective Time, the parties hereto
may, to the extent legally allowed, (a) extend the time for the performance of any of the
obligations or other acts of the other parties hereto, (b) waive any inaccuracies in the
representations and warranties contained herein or in any document delivered pursuant hereto
and (c) waive compliance with any of the agreements or conditions contained herein. Any
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agreement on the part of a party hereto to any such extension or waiver shall be valid only if set
forth in a written instrument signed on behalf of such party, but such extension or waiver or
failure to insist on strict compliance with an obligation, covenant, agreement or condition shall
not operate as a waiver of, or estoppel with respect to, any subsequent or other failure.
ARTICLE IX
GENERAL PROVISIONS
9.1
Survival of Representations, Warranties and Agreements. None of the respective
representations and warranties of Bank, Parent or Parent Bank contained in this Agreement shall
survive the Effective Time. None of the covenants and agreements of Bank, Parent and Parent
Bank set forth in this Agreement shall survive the Effective Time, except for Section 6.8 and for
those other covenants and agreements contained in this Agreement that by their terms apply or
are to be performed in whole or in part after the Effective Time.
9.2
Expenses. Except as otherwise expressly provided in this Agreement, all costs and
expenses incurred in connection with this Agreement and the transactions contemplated hereby
shall be paid by the party incurring such expense.
9.3
Notices. All notices and other communications required or permitted to be given
hereunder shall be sent to the party to whom it is to be given and be either delivered personally
against receipt, by facsimile, electronic mail or other wire transmission, by registered or certified
mail (postage prepaid, return receipt requested) or deposited with an express courier (with
confirmation) to the parties at the following addresses (or at such other address for a party as
shall be specified by like notice):
(a)

if to Bank, to:
The Bank of River Oaks
2929 Kirby Drive
Houston, Texas 77098
Attention: Mr. R. A. Lane, Jr., Chairman & CEO
Fax:
(713) 275-5809
Email:
ralane@bankofriveroaks.net
with a copy to:
Parrott Sims McInnis & Foster PLLC
1502 Augusta Drive, Suite 400
Houston, Texas 77057
Attention: Kevin McInnis
Steve Parrott
Fax:
(832) 485-6001
Email:
mcinnis@parrottsims.com
parrott@parrottsims.com
if to Parent or Parent Bank, to:
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Hilltop Holdings Inc.
2323 Victory Avenue, Suite 1400
Dallas, Texas 75219
Attention: Corey Prestidge
Fax:
(214) 580-5722
Email:
cprestidge@hilltop-holdings.com
with a copy to:
Wachtell, Lipton, Rosen & Katz
51 West 52nd Street
New York, New York 10019
Attention: David E. Shapiro
Mark F. Veblen
Fax:
(212) 403-2000
Email:
DEShapiro@wlrk.com
MFVeblen@wlrk.com
All notices and other communications shall be deemed to have been given (i) when received if
given in person, (ii) on the date of electronic confirmation of receipt if sent by facsimile,
electronic mail or other wire transmission, (iii) three (3) business days after being deposited in
the U.S. mail, certified or registered mail, postage prepaid, or (iv) one (1) business day after
being deposited with a reputable overnight courier.
9.4
Interpretation. For the purposes of this Agreement, (i) words in the singular shall
be held to include the plural and vice versa and words of one gender shall be held to include the
other gender as the context requires, (ii) the terms “hereof,” “herein,” and “herewith” and words
of similar import shall, unless otherwise stated, be construed to refer to this Agreement as a
whole (including all of the Exhibits to this Agreement) and not to any particular provision of this
Agreement, and Article, Section, paragraph and Exhibit references are to the Articles, Sections,
paragraphs and Exhibits to this Agreement unless otherwise specified, (iii) whenever the words
“include,” “includes” or “including” are used in this Agreement, they shall be deemed to be
followed by the words “without limitation,” (iv) the word “or” shall not be exclusive and (v) all
references to any period of days shall be deemed to be to the relevant number of calendar days
unless otherwise specified. It is understood and agreed that the specification of any dollar
amount in the representations and warranties contained in this Agreement or the inclusion of any
specific item in the Disclosure Schedule or the Parent Disclosure Schedule is not intended to
imply that such amounts or higher or lower amounts, or the items so included or other items, are
or are not material, and neither party shall use the fact of the setting of such amounts or the fact
of the inclusion of any such item in the Disclosure Schedule or the Parent Disclosure Schedule in
any dispute or controversy between the parties as to whether any obligation, item or matter not
described in this Agreement or included in the Disclosure Schedule or the Parent Disclosure
Schedule is or is not material for purposes of this Agreement.
9.5
Counterparts. This Agreement may be executed in counterparts, all of which shall
be considered one and the same agreement and shall become effective when counterparts have
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been signed by each of the parties and delivered to the other parties, it being understood that all
parties need not sign the same counterpart.
9.6
Entire Agreement. This Agreement (including the Disclosure Schedule and the
Parent Disclosure Schedule and other documents and the instruments referred to herein), together
with the Support Agreement, the Retention Agreements and the Confidentiality Agreement,
constitutes the entire agreement and supersedes all prior agreements and understandings, both
written and oral, among the parties with respect to the subject matter hereof other than the
Confidentiality Agreement.
9.7

GOVERNING LAW; VENUE; WAIVER OF JURY TRIAL.

(a)
THIS AGREEMENT SHALL BE GOVERNED AND CONSTRUED IN
ACCORDANCE WITH THE LAWS OF THE STATE OF DELAWARE, WITHOUT
REGARD TO THE CONFLICTS OF LAW PRINCIPLES OF ANY JURISDICTION THAT
WOULD APPLY THE LAW OF A JURISDICTION OTHER THAN THE STATE OF
DELAWARE, EXCEPT THAT (I) THE INTERNAL AFFAIRS OF THE ENTITIES PARTY
HERETO THAT ARE ORGANIZED AND EXISTING UNDER THE TBOC AND (II) ALL
OTHER PROVISIONS OF, OR TRANSACTIONS CONTEMPLATED BY, THIS
AGREEMENT THAT ARE EXPRESSLY OR OTHERWISE REQUIRED TO BE
GOVERNED BY THE TBOC SHALL BE GOVERNED BY THE TBOC.
(b)
EACH PARTY AGREES THAT IT WILL BRING ANY ACTION OR
PROCEEDING IN RESPECT OF ANY CLAIM ARISING OUT OF OR RELATED TO THIS
AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY EXCLUSIVELY IN
ANY FEDERAL OR STATE COURT SITTING IN DALLAS, TEXAS (THE “TEXAS
COURTS”), AND, SOLELY IN CONNECTION WITH CLAIMS ARISING UNDER THIS
AGREEMENT OR THE MERGER THAT ARE THE SUBJECT OF THIS AGREEMENT, (I)
IRREVOCABLY SUBMITS TO THE EXCLUSIVE JURISDICTION OF THE TEXAS
COURTS, (II) WAIVES ANY OBJECTION TO LAYING VENUE IN ANY SUCH ACTION
OR PROCEEDING IN THE TEXAS COURTS, (III) WAIVES ANY OBJECTION THAT THE
TEXAS COURTS ARE AN INCONVENIENT FORUM OR DO NOT HAVE JURISDICTION
OVER ANY PARTY AND (IV) AGREES THAT SERVICE OF PROCESS UPON SUCH
PARTY IN ANY SUCH ACTION OR PROCEEDING WILL BE EFFECTIVE IF NOTICE IS
GIVEN IN ACCORDANCE WITH SECTION 9.3.
(c)
EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY
CONTROVERSY WHICH MAY ARISE UNDER THIS AGREEMENT IS LIKELY TO
INVOLVE COMPLICATED AND DIFFICULT ISSUES, AND THEREFORE EACH SUCH
PARTY HEREBY IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT
SUCH PARTY MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION
DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT
OR THE TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT. EACH PARTY
CERTIFIES AND ACKNOWLEDGES THAT: (I) NO REPRESENTATIVE, AGENT OR
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF
LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER; (II) EACH PARTY
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UNDERSTANDS AND HAS CONSIDERED THE IMPLICATIONS OF THIS WAIVER; (III)
EACH PARTY MAKES THIS WAIVER VOLUNTARILY; AND (IV) EACH PARTY HAS
BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS,
THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION 9.7.
9.8
Specific Performance. The parties agree that irreparable damage would occur in
the event that any party fails to consummate the transactions contemplated by this Agreement in
accordance with the terms of this Agreement and that the parties shall be entitled to specific
performance in such event, in addition to any other remedy at law or in equity.
9.9
Severability. Any term or provision of this Agreement which is invalid or
unenforceable in any jurisdiction shall, as to that jurisdiction, be ineffective to the extent of such
invalidity or unenforceability without rendering invalid or unenforceable the remaining terms
and provisions of this Agreement or affecting the validity or enforceability of any of the terms or
provisions of this Agreement in any other jurisdiction. If any provision of this Agreement is so
broad as to be unenforceable, the provision shall be interpreted to be only so broad as is
enforceable.
9.10 Assignment; Third Party Beneficiaries. Neither this Agreement nor any of the
rights, interests or obligations shall be assigned by any of the parties hereto (whether by
operation of law or otherwise) without the prior written consent of the other parties; provided,
however, that Parent may assign any of its rights under this Agreement to a Subsidiary of Parent
but Parent shall not be released from any obligations hereunder as a result of any such
assignment and no such assignment shall be effective unless and until Parent has notified Bank
of any such assignment. Subject to the preceding sentence, this Agreement will be binding upon,
inure to the benefit of and be enforceable by the parties and their respective successors and
assigns. Except as set forth in Section 6.7, this Agreement (including the documents and
instruments referred to herein) is not intended to confer upon any person other than the parties
hereto any rights or remedies hereunder.
9.11 Captions. The captions contained in this Agreement are for reference purposes
only and are not part of this Agreement.
9.12 Signatures. Delivery of a copy of this Agreement bearing an original signature by
facsimile transmission (whether directly from one facsimile device to another by means of a dialup connection or whether mediated by the worldwide web), by electronic mail in “portable
document format” or “.pdf” form, or by any other electronic means intended to preserve the
original graphic and pictorial appearance of a document, will have the same effect as physical
delivery of the paper document bearing the original signature. “Originally signed” or an “original
signature” means or refers to a signature that has not been mechanically or electronically
reproduced.
[Signature page follows]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed
by their respective officers thereunto duly authorized as of the date first above written.
HILLTOP HOLDINGS INC.
By: /s/ Jeremy B Ford
Name: Jeremy B. Ford
Title: Co-Chief Executive Officer and President
PLAINSCAPITAL BANK
By: /s/ Jerry Schaffner
Name: Jerry Schaffner
Title: Chief Executive Officer and President
THE BANK OF RIVER OAKS
By: /s/ R. A. “Andy” Lane Jr.
Name: R.A. Andy Lane, Jr.
Title: CEO

[Signature Page to Agreement and Plan of Merger]
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Schedule A
Equity Capital Target

Period

Equity Capital Target ($000s)

On or prior to 1/31/18

40,608

After 1/31/18 and on or prior to 2/28/18

40,950

After 2/28/18 and on or prior to 3/31/18

41,328

After 3/31/18 and on or prior to 4/30/18

41,694

After 4/30/18 and on or prior to 5/31/18

42,073

After 5/31/18 and on or prior to 6/30/18

42,439

After 6/30/18 and on or prior to 7/31/18

42,817

After 7/31/18 and on or prior to 8/31/18

43,196

After 8/31/18 and on or prior to 9/30/18

43,562

After 9/30/18 and on or prior to 10/31/18

43,940

After 10/31/18 and on or prior to 11/30/18

44,306

After 11/30/18 and on or prior to 12/31/18

44,685
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ANNEX B:
February 12, 2018
The Bank of River Oaks
2929 Kirby Drive
Houston, TX 77098
Members of the Board of Directors:
We understand that The Bank of River Oaks (“River Oaks”) intends to enter into an Agreement
and Plan of Merger (the “Agreement”) by and between River Oaks and Hilltop Holdings, Inc.
(“Hilltop”), (the “Merger”). At the Effective Time, by virtue of the Merger and subject to the terms
and conditions of the Agreement, all of the issued and outstanding shares of River Oaks
common stock will be converted into the right to receive $85,000,000 of cash consideration in
the aggregate, which would represent $28.12 per share if there are 3,022,589 shares issued
and outstanding at the Effective Time (the “Merger Consideration”).
You have requested that Performance Trust Capital Partners, LLC (“PTCP” or “we”) render an
opinion as of the date hereof (this “Opinion”) to the Board of Directors of River Oaks (the
“Board”) as to whether the Merger Consideration pursuant to the Agreement is fair, from a
financial point of view, to the holders of River Oaks Common Stock.
In connection with this Opinion, we have made such reviews, analyses and inquiries as we have
deemed necessary and appropriate under the circumstances. Among other things, we have:
(i)

reviewed a draft, dated February 9, 2018, of the Agreement;

(ii)

reviewed certain publicly available business and financial information relating to River
Oaks, Hilltop, and Hilltop’s subsidiary PlainsCapital Bank;

(iii)

reviewed certain other business, financial and operating information relating to River
Oaks and Hilltop and its subsidiary provided to us by the management of River Oaks
and the management of Hilltop, including financial forecasts for River Oaks for the 2018
to 2022 fiscal years ending December 31;

(iv)

met with certain members of River Oaks and Hilltop to discuss the business prospects of
River Oaks and Hilltop and the proposed transaction;

(v)

reviewed certain financial data of River Oaks and compared that data with similar data
for companies with publicly traded equity securities that we deemed relevant;

(vi)

reviewed certain financial terms of the proposed Transaction and compared certain of
those terms with the publicly available financial terms of certain transactions that have
recently been effected or announced; and

(vii)

considered such other information, financial studies, analyses and investigations and
financial, economic and market criteria that we deemed relevant.
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In connection with our review, we have not independently verified any information, including the
foregoing information, and we have assumed and relied upon all data, material and other
information furnished, or otherwise made available, to us, discussed with or reviewed by us, or
publicly available, being complete and accurate in all material respects and we do not assume
any responsibility with respect to such data, material and other information. With respect to the
financial forecasts and projections for River Oaks that we have used in our analyses, the
management of River Oaks have advised us, and we have assumed, that such forecasts and
projections have been reasonably prepared in good faith on bases reflecting the best currently
available estimates and judgments of the management of River Oaks as to the future financial
performance of River Oaks and we express no opinion with respect to such forecasts,
projections, estimates or the assumptions on which they are based.
We have relied upon and assumed, without independent verification, that (a) the
representations and warranties of all parties to the Agreement and all other related documents
and instruments that are referred to therein are true and correct, (b) each party to all such
agreements will perform all of the covenants and agreements required to be performed by such
party, (c) all conditions to the consummation of the Merger will be satisfied without waiver
thereof, and (d) the Merger will be consummated in a timely manner in accordance with the
terms described in the Agreement provided to us, without any amendments or modifications
thereto or any adjustments to the consideration. We have relied upon and assumed, without
independent verification, that there has been no material change in the business, assets,
liabilities, financial condition, results of operations, cash flows or prospects of River Oaks and
Hilltop since the respective dates of the most recent financial statements and other information,
financial or otherwise, provided to us that would be material to our analyses or this Opinion, and
that there is no information or any facts that would make any of the information reviewed by us
incomplete or misleading. We have also relied upon and assumed without independent
verification, with your consent, that, in the course of obtaining any regulatory or third party
consents, approvals or agreements in connection with the Merger, no delay, limitation,
restriction or condition will be imposed that would have an adverse effect on River Oaks, Hilltop
or the contemplated benefits of the Merger and that the Merger will be consummated in
accordance with the terms of the Agreement without waiver, modification or amendment of any
term, condition or provision thereof that would be material to our analyses or this Opinion. We
have relied upon and assumed, with your consent, that the Agreement, when executed by the
parties thereto, will conform to the draft reviewed by us in all respects material to our analyses.
This Opinion only addresses the fairness, from a financial point of view, of the Merger
Consideration to the holders of River Oaks Common Stock pursuant to the Agreement in the
manner set forth above and this Opinion does not address any other aspect or implication of the
Merger or any agreement, arrangement or understanding entered into in connection with the
Merger or otherwise, including, without limitation, the amount or nature of, or any other aspect
relating to, any compensation to any officers, trustees, directors or employees of any party to
the Merger, class of such persons or shareholders of Hilltop, relative to the Merger
Consideration or otherwise.
This Opinion is necessarily based upon information made available to us as of the date hereof
and financial, economic, market and other conditions as they exist and can be evaluated on the
date hereof. As you are aware, the credit, financial and stock markets have been experiencing
unusual volatility and we express no opinion or view as to any potential effects of such volatility
on River Oaks, Hilltop or the Merger. We have not undertaken, and are under no obligation, to
update, revise, reaffirm or withdraw this Opinion, or otherwise comment on or consider events
occurring after the date hereof. This Opinion does not address the relative merits of the Merger
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as compared to alternative strategies that might be available to River Oaks, nor does it address
the underlying business decision of River Oaks or the Board to approve, recommend or proceed
with the Merger. Furthermore, no opinion, counsel or interpretation is intended in matters that
require legal, regulatory, accounting, insurance, tax or other similar professional advice. It is
assumed that such opinions, counsel or interpretations have been or will be obtained from the
appropriate professional sources. Furthermore, we have relied on, with your consent, advice of
the outside counsel and the independent accountants of River Oaks, and on the assumptions of
the management of River Oaks and Hilltop, as to all legal, regulatory, accounting, insurance and
tax matters with respect to River Oaks, Hilltop and the Merger.
We have not been requested to make, and have not made, any physical inspection or an
independent evaluation or appraisal of any assets or liabilities (contingent or otherwise) of River
Oaks or Hilltop, nor have we been furnished with any such evaluations or appraisals, with the
exception of a third party loan review of River Oaks and Hilltop. In addition, we are not experts
in evaluating loan, lease, investment or trading portfolios for purposes of assessing the
adequacy of the allowances for losses, or evaluating loan servicing rights or goodwill for
purposes of assessing any impairment thereto. We did not make an independent evaluation of
the adequacy of River Oaks’s or Hilltop’s allowances for such losses, nor have we reviewed any
individual loan or credit files or investment or trading portfolios. In all cases, we have assumed
that River Oaks’s and Hilltop’s allowances for such losses are adequate to cover such losses.
We have not evaluated the solvency of River Oaks or Hilltop or the solvency or fair value of
River Oaks, Hilltop or any other entity or person or their respective assets or liabilities under any
state or federal laws relating to bankruptcy, insolvency, fraudulent conveyance or similar
matters.
We and our affiliates have in the past provided, may currently be providing and may in the future
provide investment banking and other financial services to River Oaks, Hilltop and certain of
their respective affiliates, for which we and our affiliates have received and would expect to
receive compensation. We are a broker-dealer engaged in securities trading and brokerage
activities as well as providing investment banking and other financial services. In the ordinary
course of business, we and our affiliates may acquire, hold or sell, for our and our affiliates own
accounts and the accounts of customers, equity, debt and other securities and financial
instruments (including bank loans and other obligations) of River Oaks, Hilltop and certain of
their affiliates, as well as provide investment banking and other financial services to such
companies and entities. PCTP has adopted policies and procedures designed to preserve the
independence of its investment advisory analysts whose views may differ from those of the
members of the team of investment banking professionals that advised River Oaks.
We have acted as financial advisor to River Oaks in connection with the Merger and will receive
fees for our services, a portion of which are contingent upon the consummation of the Merger
and no portion of which became due upon delivery of this Opinion. In addition, River Oaks has
agreed to indemnify us and certain related parties for certain liabilities arising out of or related to
our engagement and to reimburse us for certain expenses incurred in connection with our
engagement.
This Opinion and any other advice or analyses (written or oral) provided by PTCP were provided
solely for the use and benefit of the Board (in its capacity as such) in connection with the
Board’s consideration of the Merger and does not, confer any rights or remedies upon any other
person, and is not intended to be used, and may not be used, for any other purpose, without the
express, prior written consent of PTCP. This Opinion may not be disclosed, reproduced,
disseminated, quoted, summarized or referred to at any time, in any manner or for any purpose,
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nor shall any references to PTCP or any of its affiliates be made by any recipient of this Opinion,
without the prior, written consent of PTCP, except as required by law. This Opinion should not
be construed as creating, and PCTP shall not be deemed to have, any fiduciary duty to the
Board, River Oaks, any security holder or creditor of River Oaks or any other person, regardless
of any prior or ongoing advice or relationships. This Opinion does not constitute advice or a
recommendation to any security holder of River Oaks or any other person or entity with respect
to how such security holder or other person or entity should vote or act with respect to any
matter relating to the Merger. The issuance of this Opinion was approved by an authorized
internal committee of PTCP.
In connection with the Merger, the undersigned, acting as an independent financial advisor to
River Oaks, hereby consents to the inclusion of our opinion letter to the Board of Directors of
River Oaks as an Annex to, and the references to our firm and such opinion in, the Proxy
Statement / Prospectus relating to the proposed Merger. In giving such consent, we do not
admit that we come within the category of persons whose consent is required under Section 7 of
the Securities Act of 1933, as amended (the “Act”), or the rules and regulations of the SEC
thereunder (the “Regulations”), nor do we admit that we are experts with respect to any part of
such Proxy Statement / Prospectus within the meaning of the term “experts” as used in the Act
or the Regulations.
Based upon and subject to the foregoing, and in reliance thereon, it is our opinion that, as of the
date hereof, the Merger Consideration pursuant to the Agreement is fair, from a financial point
of view, to the holders of River Oaks Common Stock.

Performance Trust Capital Partners, LLC
PERFORMANCE TRUST CAPITAL PARTNERS, LLC

B-4

ANNEX C: DISSENTERS’ RIGHTS PROVISIONS OF THE TEXAS BUSINESS
ORGANIZATIONS CODE
SUBCHAPTER H. RIGHTS OF DISSENTING OWNERS
Sec. 10.351.

APPLICABILITY OF SUBCHAPTER.

(a)
This subchapter does not apply to a fundamental business transaction of a domestic entity
if, immediately before the effective date of the fundamental business transaction, all of the ownership
interests of the entity otherwise entitled to rights to dissent and appraisal under this code are held by one
owner or only by the owners who approved the fundamental business transaction.
(b)
This subchapter applies only to a “domestic entity subject to dissenters’ rights,” as
defined in Section 1.002. That term includes a domestic for-profit corporation, professional corporation,
professional association, and real estate investment trust. Except as provided in Subsection (c), that term
does not include a partnership or limited liability company.
(c)
The governing documents of a partnership or a limited liability company may provide
that its owners are entitled to the rights of dissent and appraisal provided by this subchapter, subject to
any modification to those rights as provided by the entity’s governing documents.
Sec. 10.352.

DEFINITIONS. In this subchapter:

(1)
“Dissenting owner” means an owner of an ownership interest in a domestic entity subject
to dissenters’ rights who:
(A)

provides notice under Section 10.356; and

(B)

complies with the requirements for perfecting that owner’s right to dissent under this
subchapter.

(2)

“Responsible organization” means:
(A)

(B)

the organization responsible for:
(i)

the provision of notices under this subchapter; and

(ii)

the primary obligation of paying the fair value for an ownership interest
held by a dissenting owner;

with respect to a merger or conversion:
(i)

for matters occurring before the merger or conversion, the organization
that is merging or converting; and

(ii)

for matters occurring after the merger or conversion, the surviving or
new organization that is primarily obligated for the payment of the fair
value of the dissenting owner’s ownership interest in the merger or
conversion;
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Sec. 10.353.
(a)

(C)

with respect to an interest exchange, the organization the ownership
interests of which are being acquired in the interest exchange;

(D)

with respect to the sale of all or substantially all of the assets of an
organization, the organization the assets of which are to be transferred by
sale or in another manner; and

(E)

with respect to an amendment to a domestic for-profit corporation's certificate of
formation described by Section 10.354(a)(1)(G), the corporation.

FORM AND VALIDITY OF NOTICE.
Notice required under this subchapter:
(1) must be in writing; and
(2) may be mailed, hand-delivered, or delivered by courier or electronic transmission.

(b)
Sec. 10.354.

Failure to provide notice as required by this subchapter does not invalidate any action
taken.
RIGHTS OF DISSENT AND APPRAISAL.

(a)
Subject to Subsection (b), an owner of an ownership interest in a domestic entity subject
to dissenters’ rights is entitled to:
(1)

dissent from:
(A)

a plan of merger to which the domestic entity is a party if owner
approval is required by this code and the owner owns in the
domestic entity an ownership interest that was entitled to vote on
the plan of merger;

(B)

a sale of all or substantially all of the assets of the domestic entity
if owner approval is required by this code and the owner owns in
the domestic entity an ownership interest that was entitled to vote
on the sale;

(C)

a plan of exchange in which the ownership interest of the owner is
to be acquired;

(D)

a plan of conversion in which the domestic entity is the converting
entity if owner approval is required by this code and the owner owns in
the domestic entity an ownership interest that was entitled to vote
on the plan of conversion;

(E)

a merger effected under Section 10.006 in which:
(i)

The owner is entitled to vote on the merger; or
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(ii)
(F)

a merger effected under Section 21.459(c) in which the shares of the
shareholders are converted or exchanged; or

(G)

if the owner owns shares that were entitled to vote on the amendment, an
amendment to a domestic for-profit corporation's certificate of formation
to:
(i)
(ii)

(2)

the ownership interest of the owner is converted or exchanged;
or

add the provisions required by Section 3.007(e) to elect to be a
public benefit corporation; or
delete the provisions required by Section 3.007(e), which in
effect cancels the corporation's election to be a public benefit
corporation; and

subject to compliance with the procedures set forth in this subchapter, obtain the
fair value of that ownership interest through an appraisal.

(b)
Notwithstanding Subsection (a), subject to Subsection (c), an owner may not dissent from
a plan of merger or conversion in which there is a single surviving or new domestic entity or non-code
organization, or from a plan of exchange, if:
(1)

the ownership interest, or a depository receipt in respect of the ownership
interest, held by the owner is part of a class or series of ownership interests, or
depository receipts in respect of ownership interests, that are, on the record date
set for purposes of determining which owners are entitled to vote on the plan of
merger, conversion, or exchange, as appropriate:
(A)

listed on a national securities exchange; or

(B)

held of record by at least 2,000 owners;

(2)

the owner is not required by the terms of the plan of merger, conversion, or
exchange, as appropriate, to accept for the owner’s ownership interest any
consideration that is different from the consideration to be provided to any other
holder of an ownership interest of the same class or series as the ownership
interest held by the owner, other than cash instead of fractional shares or interests
the owner would otherwise be entitled to receive; and

(3)

the owner is not required by the terms of the plan of merger, conversion, or
exchange, as appropriate, to accept for the owner’s ownership interest any
consideration other than:
(A)

ownership interests, or depository receipts in respect of ownership
interests, of a domestic entity or non-code organization of the same
general organizational type that, immediately after the effective date of
the merger, conversion, or exchange, as appropriate, will be part of
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a class or series of ownership interests, or depository receipts in respect
of ownership interests, that are:
(i)

listed on a national securities exchange or authorized for listing
on the exchange on official notice of issuance; or

(ii)

held of record by at least 2,000 owners;

(B)

cash instead of fractional ownership interests the owner would
otherwise be entitled to receive; or

(C)

any combination of the ownership interests and cash described by
Paragraphs (A) and (B).

(c)
Subsection (b) shall not apply either to a domestic entity that is a subsidiary with respect
to a merger under Section 10.006 or to a corporation with respect to a merger under Section 21.459(c).
(d)
Notwithstanding Subsection (a), an owner of an ownership interest in a domestic forprofit corporation subject to dissenters' rights may not dissent from an amendment to the corporation's
certificate of formation described by Subsection (a)(1)(G) if the shares held by the owner are part of a
class or series of shares, on the record date set for purposes of determining which owners are entitled to
vote on the amendment:

Sec. 10.355.

(1)

listed on a national securities exchange; or

(2)

held of record by at least 2,000 owners.

NOTICE OF RIGHT OF DISSENT AND APPRAISAL.

(a)
A domestic entity subject to dissenters’ rights that takes or proposes to take an action
regarding which an owner has a right to dissent and obtain an appraisal under Section 10.354 shall notify
each affected owner of the owner’s rights under that section if:
(1)

the action or proposed action is submitted to a vote of the owners at a
meeting; or

(2)

approval of the action or proposed action is obtained by written consent of
the owners instead of being submitted to a vote of the owners.

(b)
If a parent organization effects a merger under Section 10.006 and a subsidiary
organization that is a party to the merger is a domestic entity subject to dissenters’ rights, the responsible
organization shall notify the owners of that subsidiary organization who have a right to dissent to the
merger under Section 10.354 of their rights under this subchapter not later than the 10th day after the
effective date of the merger. The notice must also include a copy of the certificate of merger and a
statement that the merger has become effective.
(b-1)
If a corporation effects a merger under Section 21.459(c), the responsible organization
shall notify the shareholders of that corporation who have a right to dissent to the plan of merger under
Section 10.354 of their rights under this subchapter not later than the 10th day after the effective date of
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the merger. Notice required under this subsection that is given to shareholders before the effective date of
the merger may, but is not required to, contain a statement of the merger’s effective date. If the notice is
not given to the shareholders until on or after the effective date of the merger, the notice must contain a
statement of the merger’s effective date.
(c)

(d)
provided:

A notice required to be provided under Subsection (a), (b), or (b-1) must:
(1)

be accompanied by a copy of this subchapter; and

(2)

advise the owner of the location of the responsible organization’s principal
executive offices to which a notice required under Section 10.356(b)(1) or
a demand under Section 10.356(b)(3), or both, may be provided.

In addition to the requirements prescribed by Subsection (c), a notice required to be
(1)

under Subsection (a)(1) must accompany the notice of the meeting to
consider the action;

(2)

under Subsection (a)(2) must be provided to:

(3)

(A)

each owner who consents in writing to the action before the owner
delivers the written consent; and

(B)

each owner who is entitled to vote on the action and does not consent
in writing to the action before the 11th day after the date the action takes
effect; and

under Subsection (b-1) must be provided:
(A)

if given before the consummation of the tender or exchange offer
described by Section 21.459(c)(2), to each shareholder to whom that
offer is made; or

(B)

if given after the consummation of the tender or exchange offer
described by Section 21.459(c)(2), to each shareholder who did not
tender the shareholder’s shares in that offer.

(e)
Not later than the 10th day after the date an action described by Subsection (a)(1) takes
effect, the responsible organization shall give notice that the action has been effected to each owner who
voted against the action and sent notice under Section 10.356(b)(1).
(f)
If the notice given under Subsection (b-1) did not include a statement of the effective date
of the merger, the responsible organization shall, not later than the 10th day after the effective date, give a
second notice to the shareholders notifying them of the merger’s effective date. If the second notice is
given after the later of the date on which the tender or exchange offer described by Section 21.459(c)(2) is
consummated or the 20th day after the date notice under Subsection (b-1) is given, then the second notice
is required to be given to only those shareholders who have made a demand under Section 10.356(b)(3).
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Sec. 10.356.

PROCEDURE FOR DISSENT BY OWNERS AS TO ACTIONS;
PERFECTION OF RIGHT OF DISSENT AND APPRAISAL.

(a)
An owner of an ownership interest of a domestic entity subject to dissenters’ rights who
has the right to dissent and appraisal from any of the actions referred to in Section 10.354 may exercise
that right to dissent and appraisal only by complying with the procedures specified in this subchapter. An
owner’s right of dissent and appraisal under Section 10.354 may be exercised by an owner only with
respect to an ownership interest that is not voted in favor of the action.
(b)

To perfect the owner’s rights of dissent and appraisal under Section 10.354, an owner:
(1)

(2)

(3)

if the proposed action is to be submitted to a vote of the owners at a
meeting, must give to the domestic entity a written notice of objection to the
action that:
(A)

is addressed to the entity’s president and secretary;

(B)

states that the owner’s right to dissent will be exercised if the action
takes effect;

(C)

provides an address to which notice of effectiveness of the action
should be delivered or mailed; and

(D)

is delivered to the entity’s principal executive offices before the
meeting;

with respect to the ownership interest for which the rights of dissent and
appraisal are sought:
(A)

must vote against the action if the owner is entitled to vote on the
action and the action is approved at a meeting of the owners; and

(B)

may not consent to the action if the action is approved by written
consent; and

must give to the responsible organization a demand in writing that:
(A)

is addressed to the president and secretary of the responsible
organization;

(B)

demands payment of the fair value of the ownership interests for which
the rights of dissent and appraisal are sought;

(C)

provides to the responsible organization an address to which a notice
relating to the dissent and appraisal procedures under this
subchapter may be sent;
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(D)

states the number and class of the ownership interests of the
domestic entity owned by the owner and the fair value of the
ownership interests as estimated by the owner; and

(E)

is delivered to the responsible organization at its principal
executive offices at the following time:
(i)

not later than the 20th day after the date the responsible
organization sends to the owner the notice required by Section
10.355(e) that the action has taken effect, if the action was
approved by a vote of the owners at a meeting;

(ii)

not later than the 20th day after the date the responsible
organization sends to the owner the notice required by Section
10.355(d)(2) that the action has taken effect, if the action was
approved by the written consent of the owners;

(iii)

not later than the 20th day after the date the responsible
organization sends to the owner a notice that the merger was
effected, if the action is a merger effected under Section 10.006;
or

(iv)

not later than the 20th day after the date the responsible
organization gives to the shareholder the notice required by
Section 10.355(b-1) or the date of the consummation of the
tender or exchange offer described by Section 21.459(c)(2),
whichever is later, if the action is a merger effected under
Section 21.459(c).

(c)
An owner who does not make a demand within the period required by Subsection
(b)(3)(E) or, if Subsection (b)(1) is applicable, does not give the notice of objection before the meeting of
the owners is bound by the action and is not entitled to exercise the rights of dissent and appraisal under
Section 10.354.
(d)
Not later than the 20th day after the date an owner makes a demand under Subsection
(b)(3), the owner must submit to the responsible organization any certificates representing the ownership
interest to which the demand relates for purposes of making a notation on the certificates that a demand
for the payment of the fair value of an ownership interest has been made under this section. An owner’s
failure to submit the certificates within the required period has the effect of terminating, at the option of
the responsible organization, the owner’s rights to dissent and appraisal under Section 10.354 unless a
court, for good cause shown, directs otherwise.
(e)
If a domestic entity and responsible organization satisfy the requirements of this
subchapter relating to the rights of owners of ownership interests in the entity to dissent to an action and
seek appraisal of those ownership interests, an owner of an ownership interest who fails to perfect that
owner’s right of dissent in accordance with this subchapter may not bring suit to recover the value of the
ownership interest or money damages relating to the action.
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Sec. 10.357.

WITHDRAWAL OF DEMAND FOR FAIR VALUE OF OWNERSHIP
INTEREST.

(a)
An owner may withdraw a demand for the payment of the fair value of an ownership
interest made under Section 10.356 before:
(1)

payment for the ownership interest has been made under Sections 10.358
and 10.361; or

(2)

a petition has been filed under Section 10.361.

(b)
Unless the responsible organization consents to the withdrawal of the demand, an owner
may not withdraw a demand for payment under Subsection (a) after either of the events specified in
Subsections (a)(1) and (2).
Sec. 10.358.

RESPONSE BY ORGANIZATION TO NOTICE OF DISSENT AND
DEMAND FOR FAIR VALUE BY DISSENTING OWNER.

(a)
Not later than the 20th day after the date a responsible organization receives a demand for
payment made by a dissenting owner in accordance with Section 10.356(b)(3), the responsible
organization shall respond to the dissenting owner in writing by:
(1)

accepting the amount claimed in the demand as the fair value of the
ownership interests specified in the notice; or

(2)

rejecting the demand and including in the response the requirements
prescribed by Subsection (c).

(b)
If the responsible organization accepts the amount claimed in the demand, the responsible
organization shall pay the amount not later than the 90th day after the date the action that is the subject of
the demand was effected if the owner delivers to the responsible organization:
(1)

endorsed certificates representing the ownership interests if the ownership
interests are certificated; or

(2)

signed assignments of the ownership interests if the ownership interests are
uncertificated.

(c)
If the responsible organization rejects the amount claimed in the demand, the responsible
organization shall provide to the owner:
(1)

estimate by the responsible organization of the fair value of the ownership
interests; and

(2)

an offer to pay the amount of the estimate provided under Subdivision (1).

(d)
If the dissenting owner decides to accept the offer made by the responsible organization
under Subsection (c)(2), the owner must provide to the responsible organization notice of the acceptance
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of the offer not later than the 90th day after the date the action that is the subject of the demand took
effect.
(e)
If, not later than the 90th day after the date the action that is the subject of the demand
took effect, a dissenting owner accepts an offer made by a responsible organization under Subsection
(c)(2) or a dissenting owner and a responsible organization reach an agreement on the fair value of the
ownership interests, the responsible organization shall pay the agreed amount not later than the 120th day
after the date the action that is the subject of the demand took effect, if the dissenting owner delivers to
the responsible organization:

Sec. 10.359.

(1)

endorsed certificates representing the ownership interests if the ownership
interests are certificated; or

(2)

signed assignments of the ownership interests if the ownership interests are
uncertificated.

RECORD OF DEMAND FOR FAIR VALUE OF OWNERSHIP INTEREST.

(a)
A responsible organization shall note in the organization’s ownership interest records
maintained under Section 3.151 the receipt of a demand for payment from any dissenting owner made
under Section 10.356.
(b)
If an ownership interest that is the subject of a demand for payment made under Section
10.356 is transferred, a new certificate representing that ownership interest must contain:

Sec. 10.360.

(1)

a reference to the demand; and

(2)

the name of the original dissenting owner of the ownership interest.

RIGHTS OF TRANSFEREE OF CERTAIN OWNERSHIP INTEREST.

A transferee of an ownership interest that is the subject of a demand for payment made under Section
10.356 does not acquire additional rights with respect to the responsible organization following the
transfer. The transferee has only the rights the original dissenting owner had with respect to the
responsible organization after making the demand.
Sec. 10.361.

PROCEEDING TO DETERMINE FAIR VALUE OF OWNERSHIP
INTEREST AND OWNERS ENTITLED TO PAYMENT; APPOINTMENT
OF APPRAISERS.

(a)
If a responsible organization rejects the amount demanded by a dissenting owner under
Section 10.358 and the dissenting owner and responsible organization are unable to reach an agreement
relating to the fair value of the ownership interests within the period prescribed by Section 10.358(d), the
dissenting owner or responsible organization may file a petition requesting a finding and determination of
the fair value of the owner’s ownership interests in a court in:
(1)

the county in which the organization’s principal office is located in this state; or
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(2)

the county in which the organization’s registered office is located in this state, if
the organization does not have a business office in this state.

(b)
A petition described by Subsection (a) must be filed not later than the 60th day after the
expiration of the period required by Section 10.358(d).
(c)
On the filing of a petition by an owner under Subsection (a), service of a copy of the
petition shall be made to the responsible organization. Not later than the 10th day after the date a
responsible organization receives service under this subsection, the responsible organization shall file
with the clerk of the court in which the petition was filed a list containing the names and addresses of
each owner of the organization who has demanded payment for ownership interests under Section 10.356
and with whom agreement as to the value of the ownership interests has not been reached with the
responsible organization. If the responsible organization files a petition under Subsection (a), the petition
must be accompanied by this list.
(d)
The clerk of the court in which a petition is filed under this section shall provide by
registered mail notice of the time and place set for the hearing to:

(e)

(1)

the responsible organization; and

(2)

each owner named on the list described by Subsection (c) at the address shown
for the owner on the list.

The court shall:
(1)

(2)

determine which owners have:
(A)

perfected their rights by complying with this subchapter; and

(B)

become subsequently entitled to receive payment for the fair value
of their ownership interests; and

appoint one or more qualified appraisers to determine the fair value of the
ownership interests of the owners described by Subdivision (1).

(f)
The court shall approve the form of a notice required to be provided under this section.
The judgment of the court is final and binding on the responsible organization, any other organization
obligated to make payment under this subchapter for an ownership interest, and each owner who is
notified as required by this section.
(g)
The beneficial owner of an ownership interest subject to dissenters’ rights held in a
voting trust or by a nominee on the beneficial owner’s behalf may file a petition described by Subsection
(a) if no agreement between the dissenting owner of the ownership interest and the responsible
organization has been reached within the period prescribed by Section 10.358(d). When the beneficial
owner files a petition described by Subsection (a):
(1)

the beneficial owner shall at that time be considered, for purposes of this
subchapter, the owner, the dissenting owner, and the holder of the
ownership interest subject to the petition; and
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(2)
Sec. 10.362.

the dissenting owner who demanded payment under Section 10.356 has no
further rights regarding the ownership interest subject to the petition.

COMPUTATION AND DETERMINATION OF FAIR VALUE OF
OWNERSHIP INTEREST.

(a)
For purposes of this subchapter, the fair value of an ownership interest of a domestic
entity subject to dissenters’ rights is the value of the ownership interest on the date preceding the date of
the action that is the subject of the appraisal. Any appreciation or depreciation in the value of the
ownership interest occurring in anticipation of the proposed action or as a result of the action must be
specifically excluded from the computation of the fair value of the ownership interest.
(b)
In computing the fair value of an ownership interest under this subchapter, consideration
must be given to the value of the domestic entity as a going concern without including in the computation
of value any control premium, any minority ownership discount, or any discount for lack of marketability.
If the domestic entity has different classes or series of ownership interests, the relative rights and
preferences of and limitations placed on the class or series of ownership interests, other than relative
voting rights, held by the dissenting owner must be taken into account in the computation of value.
(c)
The determination of the fair value of an ownership interest made for purposes of this
subchapter may not be used for purposes of making a determination of the fair value of that ownership
interest for another purpose or of the fair value of another ownership interest, including for purposes of
determining any minority or liquidity discount that might apply to a sale of an ownership interest.
Sec. 10.363.
(a)

(b)

POWERS AND DUTIES OF APPRAISER; APPRAISAL PROCEDURES.
An appraiser appointed under Section 10.361 has the power and authority that:
(1)

is granted by the court in the order appointing the appraiser; and

(2)

may be conferred by a court to a master in chancery as provided by Rule
171, Texas Rules of Civil Procedure.

The appraiser shall:
(1)

determine the fair value of an ownership interest of an owner adjudged by
the court to be entitled to payment for the ownership interest; and

(2)

file with the court a report of that determination.

(c)
The appraiser is entitled to examine the books and records of a responsible organization
and may conduct investigations as the appraiser considers appropriate. A dissenting owner or responsible
organization may submit to an appraiser evidence or other information relevant to the determination of
the fair value of the ownership interest required by Subsection (b)(1).
(d)
The clerk of the court appointing the appraiser shall provide notice of the filing of the
report under Subsection (b) to each dissenting owner named in the list filed under Section 10.361 and the
responsible organization.
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Sec. 10.364.

OBJECTION TO APPRAISAL; HEARING.

(a)
A dissenting owner or responsible organization may object, based on the law or the facts,
to all or part of an appraisal report containing the fair value of an ownership interest determined under
Section 10.363(b).
(b)
If an objection to a report is raised under Subsection (a), the court shall hold a hearing to
determine the fair value of the ownership interest that is the subject of the report. After the hearing, the
court shall require the responsible organization to pay to the holders of the ownership interest the amount
of the determined value with interest, accruing from the 91st day after the date the applicable action for
which the owner elected to dissent was effected until the date of the judgment.
(c)
Interest under Subsection (b) accrues at the same rate as is provided for the accrual of
prejudgment interest in civil cases.
(d)The responsible organization shall:

(e)

(1)

immediately pay the amount of the judgment to a holder of an
uncertificated ownership interest; and

(2)

pay the amount of the judgment to a holder of a certificated ownership
interest immediately after the certificate holder surrenders to the
responsible organization an endorsed certificate representing the
ownership interest.

On payment of the judgment, the dissenting owner does not have an interest in the:
(1)

ownership interest for which the payment is made; or

(2)

responsible organization with respect to that ownership interest.

Sec. 10.365.

COURT COSTS; COMPENSATION FOR APPRAISER.

(a)
court costs.

An appraiser appointed under Section 10.361 is entitled to a reasonable fee payable from

(b)
All court costs shall be allocated between the responsible organization and the dissenting
owners in the manner that the court determines to be fair and equitable.
Sec. 10.366.

STATUS OF OWNERSHIP INTEREST HELD OR FORMERLY HELD BY
DISSENTING OWNER.

(a)
An ownership interest of an organization acquired by a responsible organization under
this subchapter:
(1)

in the case of a merger, conversion, or interest exchange, shall be held or
disposed of as provided in the plan of merger, conversion, or interest
exchange; and
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(2)

in any other case, may be held or disposed of by the responsible
organization in the same manner as other ownership interests acquired by
the organization or held in its treasury.

(b)
An owner who has demanded payment for the owner’s ownership interest under Section
10.356 is not entitled to vote or exercise any other rights of an owner with respect to the ownership
interest except the right to:
(1)

receive payment for the ownership interest under this subchapter; and

(2)

bring an appropriate action to obtain relief on the ground that the action to
which the demand relates would be or was fraudulent.

(c)
An ownership interest for which payment has been demanded under Section 10.356 may
not be considered outstanding for purposes of any subsequent vote or action.
Sec. 10.367.
(a)

RIGHTS OF OWNERS FOLLOWING TERMINATION OF RIGHT OF
DISSENT.
The rights of a dissenting owner terminate if:
(1)

the owner withdraws the demand under Section 10.356;

(2)

the owner’s right of dissent is terminated under Section 10.356;

(3)

a petition is not filed within the period required by Section 10.361; or

(4)
(b)

after a hearing held under Section 10.361, the court adjudges that the owner is not
entitled to elect to dissent from an action under this subchapter.

On termination of the right of dissent under this section:
(1)

the dissenting owner and all persons claiming a right under the owner are
conclusively presumed to have approved and ratified the action to which the
owner dissented and are bound by that action;

(2)

the owner’s right to be paid the fair value of the owner’s ownership interests
ceases;

(3)

the owner’s status as an owner of those ownership interests is restored, as if the
owner’s demand for payment of the fair value of the ownership interests had not
been made under Section 10.356, if the owner’s ownership interests were not
canceled, converted, or exchanged as a result of the action or a subsequent
action;

(4)

the dissenting owner is entitled to receive the same cash, property, rights, and
other consideration received by owners of the same class and series of ownership
interests held by the owner, as if the owner’s demand for payment of the fair
value of the ownership interests had not been made under Section 10.356, if the
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owner’s ownership interests were canceled, converted, or exchanged as a result
of the action or a subsequent action;

Sec. 10.368.

(5)

any action of the domestic entity taken after the date of the demand for payment
by the owner under Section 10.356 will not be considered ineffective or invalid
because of the restoration of the owner’s ownership interests or the other rights
or entitlements of the owner under this subsection; and

(6)

the dissenting owner is entitled to receive dividends or other distributions made
after the date of the owner’s payment demand under Section 10.356, to owners of
the same class and series of ownership interests held by the owner as if the
demand had not been made, subject to any change in or adjustment to the
ownership interests because of an action taken by the domestic entity after the
date of the demand.

EXCLUSIVITY OF REMEDY OF DISSENT AND APPRAISAL.

In the absence of fraud in the transaction, any right of an owner of an ownership interest to dissent
from an action and obtain the fair value of the ownership interest under this subchapter is the exclusive
remedy for recovery of:
(1)

the value of the ownership interest; or

(2)

money damages to the owner with respect to the action.
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